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I-Infroduetion

[1] This decision concerns the remedies to be afforded certain employees or former employees (the
Caitns Group or the complainants) of VIA Rail Canada Inc. (VIA or VIA Rail) following their
successful pursuit, against their bargaining agent, of a complaint of a failure to represent them fairly
under section 37 of the Code. As explained below, the Board has already ruled that the remedy may
also run to their employer, VIA Rail, although ne apportionment of liability between VIA and the

union has been set,

[2] Earlier Board rulings sought to have the parties negotiafe new collective agreement terms 1o
rectify a breach of the Code. These efforts failed, leading the Board to an alternative remedy,
providing for a mix of damages and remedial orders, given what was, by then, the impracticality of
unscrambling the various seniority, job and recall rights and the unavoidable (by that point) impact
on third parties. The issue now is what principles should govern such a damages remedy and how

they are to be applied to five representative cases,

I3] VIA Rail runs passenger trains. The employees operating the trains are called “the running
trades.” There used to be one group of employees called the locomotive engineers, and another group
called the conductors, Each group had related classifications, but for now these broad categories are

sufficient,

[4] Before VIA, the Canadian National Railway Company (CN) and the Canadian Pacific Raitway
(CP) provided Canada’s passenger services. Historically, the engineers group fell within bargaining
units represented by the International Brotherhood of Locomotive Engincers (the BLE). The
conductors fell within the other running trades bargaining units, then represenied by the United

Transportation Union (the UTU),

[5] There were thus two trades represented by two separate unions with scparate bargaining units,
trade jurisdictions, and seniority rankings, more tied to the person’s time in their bargaining unit

than to their date of hire with VIA.
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[6] The BLE is now part of the Teamsters Canada Rail Conference (the TCRC). While the Board’s
files have been amended to recognize that development, this decision will continue to refer to the
TCRC as the BLE, because so many of the earlier decisions and references do so (see VI4 Ruil

Canada Inc., 2007 CIRB 381 (Decision 381), at paragraph 12).

[7] When VIA took over responsibility for passenger service, it did so subject to certain regulatory
and legislative conditions. For a while, VIA obtained its running trades from the other railways, one
of which, CN, was still at that point, a crown corporation. However, in 1987, VIA decided to hire
its own running trades. When it did so, it maintained the same historic distinction between
conductors and locomotive engineers. It became the successor to CN, and stepped into CN’s shoes

as far as these two running trades’ collective agreements were concerned.

[8] In addition, an agreement was reached on March 6, 1987, that provided circumstances where
employees at CN might elect to take work at VIA and VIA employees might elect to return to work
at CN (“flow-back™). This agreement, about which more will be said later, is a key, and
complicating, factor in understanding the dispute now before the Board. It meant many employees
continued to hold seniority not just in their own bargaining unit at VIA, but also within a CN

bargaining unit.

[9] 101997, VIA Rail faced a reduction in its government operating subsidy. It developed a strategy
to reduce its annual expenses by $15 million, mostly by reducing the number of employees. This was
called the New Era Passenger Operation iitiative (NEPO). NEPO involved merging the locomotive
engineer and conductor positions, while transferring some on-board hospitality work to a new and

different type of employee.

[10] When NEPO was announced, VIA had two collective agreements; one for the locomotive
engineers with the BLE ard one for conductors with the UTU. VIA Rail asked the CLRB to merge
its two tunning trades bargaining units into one. At about the same time, VIA gave notice to both
unions that it was creating a new classification of operating engineer and eliminating a series of
existing positions. These were called “Notices of Material Change.” The Board, at the time,

described what was taking place as follows:

-3-
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The applicant indicated however its intention to abolish the two current classifications of locomotive
engineer and conductor (for ease of explanation, we shall not refer separately to the relared classifications
which may be found in each unit, and which will also be affected by this change), and to create a new
classification of“operating engineer,” whose duties wil! include the present duties of locomotive engineers
and most of the present duties of conductors and related classifications. Some (approximately 30%) of the
latter duties are intended to be assigned to “on-board services” employees, members of another bargaining
unit, represented by the National Automobile, Aerospace, Transportation and General Workers Union of
Canada (CAW-Canada). The composition of that unit is not directly affected by this application. From
a practical standpoint, this contemplated “merger” of ciassification is likely to result in the loss of some
250 running trades positions and in the creation of some 70 positions in the services positions, At present,
while all members of the engineer unit would be qualified to perform the contemplated functions of the
combined classification of “operating engineers,” it was established that only 5% of members of the
conductors unit would be so qualified.

(VI4 Rail Canada Inc. (1997), 104 di 67, and 38 CLRBR (2d) 124 (CLRB no. 1206),
pages 69; and 126)

|11} The concurrency of the classification merger and consequent loss of 250 running trade
positions, and the proposed merger of bargaining units, created a practical problem, which the Board

addressed:

. If the employer does implement the new job classification—and it has, pursuant to its collective
agreements with both the BLE and the UTU, given “notice of material change” to cach union—then the
present bargaining units would be both redundant and anomalous. Both the BLE and UTU bargaining
units would be devoid of members, and the “operating engineers,” whether individually members of the
BLE or of the UTU, would not come within any presently existing bargaining unit. There would be no
certified bargaining agent authorized to hegotiate a fair and orderly transition from the existing running
trade positions to the newly created positicns of “operating engineer.” ...

(VI4 Rail Canada Inc. (CLRB 1206), supra, pages 69-70; and 126)

[12] The Board felt the new classification would appropriately fall into one single bargaining unit
rather than the existing two. To allow current employees a choice of bargaining agents, it took a vote,
which the BLE won. A new certificate was issued to the BLE on October 31, 1997
(Order no. 7314-U), giving it collective bargaining rights covering all the running trade employees,
anticipated to be combined in the one “operating engineer” classification (aterm since changed back
to “locomotive engineer”). Writing before the vote, about the task of whichever union won the vote,

the Board observed:

Whatever the outcome of the vote i this matter, the employer, the successful trade union and many of the
employees will be placed in difficult positions, and negotiations between the employer and the successful
trade union (which will tien be representing many employees whose qualifications to perform the

4.
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functions of the combined classification of “operating engineer” differ) will necessarily be difficult and
delicate. It is important to note that the employer has recognized that significant and expensive
training—in particular, training of many conductors to carry out the tasks of engineers—-will be required
in order to ensure, in as much as this is possible, that members of both groups of affected employees wil]
be afforded comparable employment opportunities,

(VA Rail Canada Inc. (CLRB 1206), supra, pages 73; and 130)

[13] Once certified, the BLE negotiated a collective agreement with VIA to cover the newly
consolidated unit. That agreement contained an Appendix called the Crew Consist Adjustment
Agreement (CCAA), setting out the basis on which NEPO would be implemented. That meant
deciding which 250 employees would become operating engineers and which, roughly,
250 employees would tose their jobs. It meant choices had to be made between those who were
trained and those who were not, between those who were formerty locomotive engineers under the
BLE agreement and those who were conductors under the UTU agreement, and between those who
had flow-back rights to return to CN and those who did not. For the 250 employees who would be
displaced, it meant negotiating the conditions of their termination, which involved a severance

package and an early retirement option.

[14] The collective agreement, and particularly the CCAA, favoured the locomotive engineers at the
expense of the conductors. The Cairns Group of conductors felt they were denied the opportunity
to train as locomotive engineers and that the seniority provisions were inadequate in any event to
protect their interests since, if, and only once trained, they would be placed at the bottom of a
locomotive engineers’ seniority list, They felt, and this Board agreed, that their seniority ought to
have been dovetailed from the outsel with members of the earlier BLE unit, At the time, the
conductors faced loss of employment with no guarantees or certainty as to their flow back rights to
CN. Severance and early retirement options were negotiated but many conductors felt they were
unattractive, They raised several other allegations, described fully in George Ceirns, 1999 CIRB 35
{Decision 35).

[15] Their position was summarized in a subsequent remedial decision (George Cairns,
2003 CIRB 230) (Decision 230) as follow:

5.
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(5]... In the end, all locomotive engineers, with few exceptions, were trained for the new classification

(thereby maintaiming their employment), while only a few conductors managed to do so. The new CCAA
commenced on July 1, {998,

[7} A group of conductors took the view that the BLE had negotiated the CCAA to their detriment in
favour of the existing group of locomotive engineers. This led them to file, through Mr. George Cairns,
an unfair labour practice complaint pursuant to section 97(1) of the Code against the BLE, for having
represented them in a imanner that was “arbitrary, discriminatory and in bad faith in its representafion of
employees as a result of the merger of two bargaining units, in viclation of section 37 of the Code.”

[16] Section 37, invoked in the Cairns Group complaint, provides:

37. A trade union or representative of a trade union that is the bargaining agent for a bargaining unit shall
not act jn a manner that is arbitrary, discriminalory ot in bad faith in the representation of any of the
employees in the unit with respect 1o their rights under the collective agreement that is applicable to them.

[17] The Board found that the BLE had in fact breached its section 37 obligations, and initially
ordered remedies described in more detail below. Basically, it ordered VIA Rail and the BLE 1o

reopen the CCAA and, subject to certain remedial conditions, to renegotiate that aspect of the

collective agreement as it affected three topics:

[14] ...

1. The requirement that conduciors be selecied for {raining a8 engineers rather than being automatically
eligible;

2.The loss of seniority rights due to the adeption of a “bottom down” seniority list for re-trained
conductors; and

3.The agreement that conductors would be eligible to “flow back” to CN without first ascertaining whether
CN would allow such transfers.

(VI4 Rail Canada Ine. v. Cairns, 2001 FCA [33;[2001]4 F.C. 139)

[18] The Board further ordered that in preparation for these negotiations, the BLE was ... to hire,
in consultation with the conductors, a professional to assist it in designing and executing a
consultative process to determine the inferests of the conductors and to represent them in the

reopened negotiations on an equal basis with BLE representatives,”
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[19] Mr. Martin Gregotski eventually became that representative. Much litigation, mediation and
negotiation followed. This, in so far as it affects the outstanding remedial issues, is reviewed below,
Suffice to say that, by 2003, the Board decided in Decision 230 that, for many of the claimants, an
order that sought to place them: in VIA Rail locomotive engineer positions would no longer be
appropriate. 1t directed a compensation remedy instead, More litigation, at the Board and in the
Courts, followed. The parties take widely divergent views on the principles of compensation that

should be applied. For that reason, efforts at consensual resolution have been unsuccessful,

[20] The parties selected five complainants from those still eligible for relief that, in the
complainants’ view, raise issues of principle that need to be decided or clarified to enable the
resolution of these claims. The five selected complainants are Mr, George Caitns,

Mr. Scot Matheson, Mr. Paul Swim, Mr. Doug Dillon and Mr. Terry Wood.

[21] Despite the apparent simplicity of deciding five test cases, the task has been more complex. This
litigation has been exceedingly complex. There are principled limits to the Board’s powers. The
parties, notwithstanding that issues have been argued, decided and then upheld by the Courts, have
tended to argue these issues again as if they remained outstanding. The Board ordered that these
employees be “compensated” but without {ull direction on the principles on which such
compensation might be based, The test cases cannot, therefore, be decided without first establishing
those principles. This is no easy task, given the less than settled case law on what compensation for

the loss of a job covered by a collective agreement might involve,
I-STATUTORY AUTHORITY

A~Remedial Authority

[22] The Code gives the Board very wide remedial powers. In particular, section 99.(2) provides:

99.(2) For the purpose of ensuring the fulfilment of the objectives of this Part, the Board may, in respect
of any contravention of or failure to comply with any provision to which subsection (1) applies and in
addition to or in Lieu of any other order that the Board is authorized to make under that subsection, by
order, require an employer or a trade union to do of refrain from doing any thing that it is equitable 1o

-



CIRB-CCRI Fax 29/03/72011 12:05:07 PM PAGE 11/114 Fax Server

require the employer or trade union to do or refrain from doing in order to remedy or counteract any
consequence of the contravention or Failure to comply that is adverse to the fulfillment of those objectives.

(23] The Supreme Court of Canada has said in Royal Oak Mines Inc. v. Canada (Labour
Relations Board}, (1996] 1 S.C.R. 369, on the breadth and limits of this authority:

[55]) In examining the legislation itself it is apparent that Parliament has clearly given the Canada Labour
Relations Board a wide remedial role. The wording of s. 99(2) does not place precise limits on the Board's
Jurisdiction. In fact, the Board may order anything thal is “equitable” for a party to do ot refrain from
doing in order to fulfil the cbjectives of the Code. In miy view, this was done to give the Board the
flexibility necessary (o address the ever changing circumstances that present themselves in the wide variety
of disputes which come befoze it in the sensitive field of abour relations. The aims ofthe Canada Labour
Code include the constructive resolution of labour disputes for the benefit of the parties and the public ...

(361 The requirement that the Board’s order must remedy or counteract any consequence of a
contravention or faifure to comply with the Code imposes the condition that the Board®s remedy must be
rationally connected or related to the breach and its consequences. This requirement is also consistent with
the test established in National Bank of Canada v. Retail Clerks” International Union, [1984] 1 S.CR.
269, which required that there be 2 relation between the breach, its consequences and the remedy.
Section 99 also provides that the Board may remedy breaches which are adverse to the fulfilment of the
objectives of the Code, This empowers the Board to fashion remedies which are consistent with the
Code’s policy considerations. Therefore, if the Board imposes a remedy which is not rationally connected
to the breach and its consequences or is inconsistent with the policy objectives of the statute then it will
be exceeding its jurisdiction. Its decision will in those circumstances be patently unreasonable,

[60] ... Tt must be remembered that applying a standard of patent unreasonableness does not give a board
free rein to impose any remedy it wishes, For example, if a court determined that the remedy imposed by
1 Board bore no relation to the breach found, or was purely punitive in nature, or was adverse Lo the
palicy ebjectives of the Conade Labour Code the order could be properly found to be patently
unreasonable. ...

f68] There are four situations in which a remedial order will be considered patently unreasonable: (1}
where the remedy is punitive in nature; (2) where the remedy granted infringes the Canadian Charter of
Rights and Freedoms; (3) where there is no rational connection between the breach, its consequences, and
the remedy; and (4) where the remedy contradicts the ebjects and purposes of the Code. ..

[24] Despite the varicty of remedies available, at times, and this case is one of them, monetary
compensation is the only available or appropriate remedy for rectifying a breach of the Code. The
damages remedy, like any other, must still meel the remedial criteria and fall within the jurisdictional

confines set out above,

-8-
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[25] In Re Tandy Electronics Ltd. and Uniled Steelworkers of America et al. (1980), 115 D.L.R.
(3d) 197, leave to appea! to the Ontaric Court of Appeal refused March 10, 1980, Justice Cory, then
in the Ontario Divisional Court, addressed the OLRB’s jurisdiction to award damages for a failure
to bargain in good faith. He said, of the Board’s venturing into the area of damages for a weakened

ability to bargain caused by a breach:

So long as the award of the Board is compensatory and nat punitive; so fong as it flows from the scope,
intent, and provisions of the Act itself, then the award of damages is within the jurisdiction of the Board.
The mere fact that the awarg of damages is novel, that the remedy is innovative, should not be a reason
for finding it unreasonable,

Support for that conciusion may be drawn from those cases where damages were considered to be an
appropriate remedy in certain similar industrial relation cases. For example, it has been held that in the
absence of statutory or contractual restriction, an arbitrator has the implied power to award damages: see
Imbleaw et al'v. Laskin et al [19621S.C.R, 338, 33 D.L.R. (2d) ¥24 sub nam. Re Polymer Corp. and Oil
Chemical & Atomic Workers tmi'l Union, Local 16-14. 1t would seem that the implied power has been
specifically granted to the Board in wide terms by s. 79(4).

(pages 215 and 217)

[26] In this case, there has been no suggestion of any Charter breach. The Board’s remedial order

must therefore stay within the remaining three Royal Oak criteria;

» It must not be punitive,
* There must be a rational connection between the breach, its consequences and the remedy,
and

* The remedy should not conflict with the objects and purposes of the Code.

[27] At this point it is necessary to review the various stages of the Board’s process and the Court
challenges that have been taken to that process. This is to identify what the Board and the Courts

have said about the breach to be rectified and about the connection between the breach and the

remedies being considered,
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HI-The History of the Litigation
A-The Section 18 Merger Application

(28] This case involves remedies for a breach of the duty of fair representation, However, as the
parties’ positions and the Board’s reasons make ¢lear, the origins of this dispute involve what was

or was not done during and following VIA Rail’s bargaining unit merger application,
[29] Section 18 provides:

18, The Board may review, rescind, smend, alter or vary any order or decision made by it, and may rehear
any application before making an order in respect of the application.

[30] An important Board responsibility, in the scheme of the Code, is to ensure that a bargaining unit
is “suitable for collective bargaining” (See the definition of bargaining unit in section 3(1), as wel}

as the Board’s powers in section 16(p)(v) and section 27 of the Code),

[31] With respect to the Board’s responsability, the Board said in the VI4 Rail case:

. [f the employer itaplements the proposed single running trades classification, as it is open to it to do,
and as it has announced it will, then clearly all employees in that classification would have a COMmMmunity

of interest for collective bargaining purposes, and they would all appropriately be included in the same
bargaining unit.

(Vid Rail Canada Inc. (CLRB 1206), supra, pages 70; and 126-127)

[32] The Board at the time considered whether the representation vote might be premature and gave
considered reasons es why it should proceed when jt did. It then made the observation, set out above,

about the “difficult and delicate” task the employer and the successful union wonld subsequently

face. Once again, the Roard said:

- It is important to note that the employer has recognized that significant and expensive fraining—in
particular, training of many conductors (o carry out the tasks of engineers-will be required in order to
ensure, in as mych as this is possible, that members of both groups of affected employees will be afforded
comparable emplovment opportunities,

(VI4 Rail Canada Inc. (CLRE 1206), supra, pages 73; and 130)

-10-
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[33] Prior to 1999, the Board had often used the section 18 power to reconfigure existing bargaining
units and merge them when industrial change made it appropriate to do so, particularly where a
multiplicity of bargaining units had become dysfunctional. The Board could have, but did not in the
application to merge bargaining units, impose conditions or give directions for dealing with these
issues. This could have involved conditions such as to access to operating engineer training for the
untrained conductors, or principles around which the seniority lists might be merged, or
“dovetailed.” The Board might also have given some clear direction as to how the parties should
resolve the claim CN’s trained engineers might assert to VIA engineer jobs as they came open, based
on the 1987 agreement to allow inter-corporate seniority, a concept that clearly complicates any

“dovetailed” seniority list approach,

|34] The Board’s powers in this area were the subject of specific comment in the report, Seeking a
Balance: Canada Labour Code, Part I, Review (Ottawa: Human Resources Development Canada,

1995) (the Sims Report):

We now turn Lo the situation where 4 union holds certification for a unit of employees of an employer, but
the workplace or the ownership of the enterprise changes. There are four specific provisions of concern
here:

« Section 18, when it is used to reconsider the structure of bargaining units, particularty within a multi-unit
employer;

+ Section 35, which enables the Board to declare two or more entities a single employer;

* Sections 44 to 46 which deal with the sale of businesses; and,

+ Section 47 which deals with movements from the Public Service of Canada to crown corporations.

Bargaining Unit Reviews

Bargaining units are ltving entities which expand and contract with the enterprise. Frequently, particularly
with large national emptoyers, several unions represent different segments of an employer’s workforce.
Sometimes, these units become dysfunctional, because of the way job classifications are divided or

through the sheer number of units.

The CLRB has used its general section 18 power to reconsider its own decisions to reorganize and
sometimes reduce the number of bargaining units, and thus trade unions.

(page 67)

-11-
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[35] The Report addressed specifically the difficult issue of merging seniority lists when units are
combined, and made a recommendation for specific legislation clarifying and codifying CLRB

practice on this issue. It said:

Consequential Orders

A Board deciston o merge or reconfigure bargaining units generates a number of consequential actions,
Sometimes, when two units get merged, employees must choose which of the former unions they wanl as
their bargaining agent, This may even result in the merger of two unions. Complex issues like seniovity
lists or pension atrangements need accommodation. These issues, in the first instance, should be left to
the parties {o resolve by discussions or bargaining. However, the Board should have the power to resolve
any issues on which the parties cannot reach agreement.

RECOMMENDATIONS:

The Code should contain a new provision enabling the Board to reconsider hargaining unit
configurations for employers with more than one bargaining unit. The section shonld provide that:

+ applications must be commenced by an affected employer or trade union;

» where feasible, the parties be encouraged to resolve the matters before the Board, provided that
the Board is satisfied that the resclutions achieved lead to units appropriate for collective
bargaining;

+ applicanis must satisly the Beard that there are preblems with the present bargaining unit
configuration that render one or more of the units within the workplace inappropriate for collective
bargaining;

+ the Board be empowered to make interim orders for the conduct of its review, and for the
maintenance of collective bargaining and collective agreement administration doring its review;

* the Board be given the power to make whatever consequential orders are necessary following its

decision to re-estahlish effective collective bargaining and contract administration,

(Sims Report, page 70; emphasts added)

[36] Parliament subsequently introduced section 18.1 which provides, in material part:

18.1(1) On application by the employer or a bargaiing agent, the Board may review the structure of the
bargaining unils if it is salisfied that the bargaining units are no longer appropriate for collective
bargaining.

(2} 1f the Boaid reviews, pursuant to subsection {1) or section 35 or 45, the structore of the bargaining
units, the Board

(&) must allow the parfies to come 1o an agreement, within a period that the Board considers reasonable,

with respect to the determination of bargaining units and any questions arising from the review; and
{(b) may make any orders it considers appropriate to implement any agreement,

-12-
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{3) If the Board is of the opinjon thal the agreement reached by the parties would not lead to the creation
of units appropriate for collective bargaining or if the parties do not agree on certain igsues within the
period that the Board considers reasonable, the Board determines any question that arises and makes any
orders it considers appropriale in the circumstances,

(4) For the purposes of subsection (3), the Board may

(@) determine which trade union shall be the bargaining agent for the employees in each bargaining unit
that resuits from the review;

(b)amend any ceriification order or description of a bargaining unit contained in any collective agreement;
(c) if more than one collective agreement applies to employees in a bargaining unit, decide which
collective agreement is in force;

(¢) amend, to the extent that the Board considers necessary, the provisions of collective agreements
respecting expiry dates or seniority rights, or amend other such provisions; ...

[37] The significance of this commentary, and of section 18.1, is not that it was applied (o this case,
which it was not. It is that the concept of free collective bargaining in Canada is founded on the
concept of a labour board determined “bargaining unit” that is “appropriate for collective
bargaining.” Much like constituencies in the electoral process, changes over time require revisions
to the scope or boundaries of these constituencies. This is necessary both for effective trade union
representation and for industrial efficiency. It has long been understood that when bargaining units
are altered or metged, fundamental questions tike seniority have to undergo some “one-time”
adjustment if the reconfigured unit is to be workable, and that a “winner takes all” approach is
inconsistent with the Code’s fundamental objectives. See the Board’s fuller discussion of this in

Decision 230, at paragraphs 114-123, and particularly at paragraph 18.

[38) The significance to this case is that the notion of an obligation on the parties to attend to such
issues in a fair way, and an ability for a labour board to impose a remedy on both parties if they fail
to do so themselves, is not inherently contrary to the Code’s fundamental principles. Rather, it is an
essential feature of a system which depends, for its basic structure, on “bargaining units that are
appropriate for collective bargaining.” That concept contains within its scope the notion that the
employees have sufficient community of interest to make the unit workable. Such a community of
interest is difficult to obtain so long as the unit contains two or more groups with irreconcilable

seniority ambitions caused by a CIRB approved merger or restructuring,

[39 As the Board’s observations in the section 18 decision make clear, it anticipated that VIA and

the successful union could and would address these issues themselves, mostly because of VIA’s

-13-




CIRB-CCRI Fax 29/03/2011 12:05:07 PM PAGE 17/114 Fax Server

apparent and indeed expressed intention to provide the conductors with training opportunities. At
that point, as wetl, VIA had invoked the “material change” provisions in each of the pre-existing
UTU and BLE collective agreements. That meant, if the layofl and related seniority or severance
tssues could not be resolved, those aspects of the dispute could be expected to be settled by
arbitration. Thus, at that time, it would have seemed unnecessary for the Board to make any

consequential orders as part of its section 18 merger process.

[40] What actually followed is documented in Decision 35. The BLE won the representation vote
based on its majority within the enlarged unit. There had been past animosity between the BLE and
UTU over the “belt pack” issue that involved some work being transferred from BLE members to
UTU members. VIA was anxious to implement its NEPO initiative and tried, unsuccessfully, to do
so unilaterally. The result was that the training, seniority and CN flow-back issues (described below)
ended up on the bargaining table. While this meant that ultimately they could be settled through
bargaining power and a strike or lockout, it also meant they would no longer be seitled through the

arbitration process mandated by the material change provisions of the prior agreements.

[41] As described fully in Decision 35, the BLE, by then the bargaining agent for all VIA’s running
trade employees, negotiated (or acceded to VIA’s proposals for, depending on one’s point of view)
the CCAA which the Caitns Group felt was one sided and unfair to the conductors. Their complaints,
in summary, were that the agreement provided inadequate training opportunities for VIA conductors;
that if they were successfully trained they would be put on the bottom of the seniority list behind all
the BLE engineers, both those with VIA and also those with CN, and that the agreement presumed
certainreversion rights to CN thaf were inadequately protected. In addition, by foregoing the material
change arbitration process, the former UTU conductors lost an opportunity for a neutral third party
resolution to their rights on displacement and received instead the allegedly inferior severance and

early retiremnent protections negotiated between the BLE and VIA in the CCAA.

B-CN Flow-Back

[42] At this point it is necessary fo explain something about the flow-back or transfer arrangements

between VIA and CN. These are detailed at paragraphs 84-95 of Decision 35, These arrangements
-14-
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originate from the time when CN supplied the running trades for VIA, and a time when there were

two running trades units, not one. As the Board explained at paragraphs 86--88:

[86) When in 1987, VIA decided to run its trains with its own employees, the unions managed to protect
the prior service of VIA employees transferring from CN to VIA, which allowed them to carry with them
their seniority and benefits relating to prior service at CN: furthermore, they retained the right to retumn
1o CN with full credit for seniority and service time spent at V1A in certain circumstances,

[87] Consequently, the Special Agreement negotiated between CN and UTL, which is the subject of this
complaint, provides what is called “flow-back” rights for employees transferring from CN to VIA,
allowing them to go back and forth between CN and V1A, These rights include the maintenance of
employment at CN, either inside or outside the same bargaining unit, the transfer of pensions, benefit and
vacation entitfements, fraining, relacation benefits, maintenance of earnings, separation incentives, lay-off
and severance compensation, and so on,

{88} Parallel to the Special Agreement between the UTU, VIA and CN, an almost identical agreement was
signed between the BLE, VIA and CN with the similar purpose of tempering the adverse effects on
locomotive engineers.

(Decision 35)

[43] These flow-back rights are significant to this dispute and to the issue of remedy for a variety of
reasons. First, they divide the conductors who were in the UTU-VIA Rail unit, and also the
Cairmns Group, into (wo; the conductors who arguably had reversion rights to CN as a result of
working there in the past and the “pure VIA” emplovees, hired directly by VIA as conductors who

therefore lacked any such reversion rights,

[44] Second, while it may initially have been assumed that CN would accept the reversion of
displaced VIA Rail conductors, in fact CN hotly contested the issue, and these rights remained en

unresolved question at the time of Decision 35. As the Board noted at paragraph 95:

[95] At the date of this hearing the issue was stilt unresolved, The truth of the matter is that CN
vociferously opposes the applicability of the Special Agreement to the type of crew reduction that ViA
initiated under the material change natice of March 7, 1997. Indeed, the whole subject of flow-through
rights is presently before an arbitrator [Mr. Picher] and is being heard concurrently with this matter,

[45] Third, pending the resofution of the flow-back rights issue with CN, VIA Rai] agreed with the
BLE, by an addendum to the CCAA, to provide interim compensation for the employees who might

otherwise have flowed back to CN. In Decision 35, the Board said:

-15-
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[91]...VIA agreed to protect the basic weekly pay or maintenance of wages for those empioyees whose
option was to return to VIA, to provide full benefit coverage and to allow employees to accumulate
senierity for pension purposes pending their return to CN, From the evidence provided to the Board, as
of May 1999, some 96 former conductors wers affected by the denial of transfer rights back to CN,

[46] Thus, the lost income that might otherwise have been experienced by persons who could and

did clect to return to CN was initially absorbed by VIA Rail,

[47] Fourth, the fow-back agreement worked two ways. This distorted significantly the senjority
issues between the VIA Rail employees. VIA Rail could have trained those former conductors who
qualitied, and then mixed them in with the former BLE operating (locomotive) engineers, with
seniority based on their relative dates of hire or some similar criteria. This is what 13 called
“dovetailing” the seniority lists. However; if it had done so, many of the newly trained conductors
would have become senior not only to VIA’s former BLE engineers, but also to all of the mere
senior of CN’s engincers with transfer rights to VIA, many of whom may well have been hoping to
obtain VIA Rail jobs based on their CN seniority, A BLE witness, Mr. Hallé explained, at
paragraph 38 of Decision 35;

[38}... it was not possible to dovetail the locemotive engineer and conductor lists because this would have
had the effect of moving a newly qualified conductor ahead of an already qualified locomotive engineer
on the seniority list, Furthermore, this initiative wouid have an adverse effect on the 1,500 locomotive
engineers at CN who were entitled to flow back to VIA through the bidding process. ...

(See also the discussion of the suspension period invelved, at paragraphs 38-39 of
Decision 35)

(48] The fact these CN engineers also had BLE allegiances was not lost on the Board. Iy the Board’s
view, they were clearly a political force driving some of the decisions the BLE made in respect of

this merged VIA Rail unit.

[49] Fifth, if as at one point contemplated, the displaced VIA conductors who returned to CN were
later offered the chance to train for and take VIA Rail Operating Engineers jobs, it would cause
disruptions to CN’s own operations, since CN would have to fill the positions in its own ranks thus

vacated,

-16-
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C-Decision 35

[50] For reasons set out in Decision 35, the CIRB found that the BLE breached section 37 of the

Code—the union’s duty of fair representation. That decision ordered the following remedies:

[130] Therefore the Board orders the following.
1. VIA and the BLE are (o recpen the Crew Consist Adjustment Agreement on the following:
a. the selection process for conductors and assistant conductors:

b. seniority provisions as they affect conductors and assistant conductors who qualify as locomotive
engineers;

¢. the application of the Special Agreement negotiated between UTU, VIA and CN:

and any other related issues as the parties see fit with a view fo providing for the interesis and needs of
the group of former conductors and assistant ¢conductors. The parties are (o conclude the negotiations of
such amendments no later than December 15, 1999,

2. The BLE will design and hold an internal consultative process to determine these interests and needs
and will hire an appropriate professional to assist the conductors and assistant conductors in this process.

3. The choice of such a professional is to be made in consultation with the conducters and assistant
conductors,

4. The BLE is to bear, without the assessment of further union dues, the cost of the services of this
professional.

5. The chosen professional will represent the conductors and assistant conduciors for the purposes of the
reopening and negotiation of the Crew Consist Adjustment Agreement, as provided above, and will share
an equal voice with BLE representatives in coming to an agreement,

6, The BLE will assume, with respect to the instant proceedings, the fees of the complainants’ legel
counsel on a solicitor-client basis.

{131} The Board reserves its jurisdiction should the parties be unable to resolve maiters concerning the
remedies ordered by the Board.

[51] The remedial approach adopted at that time was thus to set aside and order the renegotiation of
the CCAA. The objective, obviously, was to have the parties (VIA and the BLE) with
Mr. Gregotski’s influence on behalf of the minority conductors, replace part of the first VIA-BLE
collective agreement for the combined group with a new “CCAA like” agreement, more sensitive

to the vital interests of the former conductors,

-17-
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[52] In coming 1o its conclusions, and fashioning its initial remedy, the Board made certain findings
and comments still relevant to the scope of the breach and to the remedy. The Board rejected many

of the allegations put forward, but upheld three:

[123] Based or: all these considerations, the Board upholds three of the allegations:
1. the selection process for conductors and assistant conductors;

2. geniority provisions as they affect conductors and assistant conductors who qualify as locomotive
engineers; and

3. the application of the Special Agreement negotiated between the UTU, VIA and CN.

{Decision 35)

[53] These three matters, and the explanations then given, define the initial breach.

[54] The Board’s concerns over the selection process are discussed at paragraphs 70-80. The Board

found, at paragraphs 79-80:

[79] ... there is little doubt that access to training to qualify as locomotive engineers was a crucial factor
to allow conductors and assistant conducters te continue to work. Without the training, they had no other
option but to terminate their employment with VIA according to one of the retirement or severance
packages or return to CN (more about this later),

[80] Mr, Hallé’s explanation that he was sure that V1A tvould have a selection process since it was his
view and his experience that not everyone can be trained as locomotive engineers, and this should have
been understood by anyone with experience in the railway industry, does not reflect the earlier
representations made to the affected membership.

(Decision 35)

[55] The Board’s concerns over the seniority the newly qualified conductors should receive are
reviewed at paragraphs 81--83. In particular, the Board’s observations at paragraphs 8 1-82 remain
significant to the remedial issue, or at least the apportionment aspect of the remedial issue, because
they indicate the different positions VIA and the BLE took, over time, to “dovetailing” the seniority

|1st:

[81 ... Three points came forth in the evidence. First, there is the uncontradicted statement fom
Mr. Scarrow that in the course of negotiations, VIA told the BLE that should the unjon not come to an
agreement concerning the crew consist, it couid and would unilaterally implement a dovetailed seniority
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list. Second, there is Mr. Hallé’s belief that it would be illegal to amend the VIA senority lists because
of the provisions of'the Special Agreement concerning flow-back. Third, there is Mr. Hallé’s concern that
by agreeing (o a dovetailed list, the rights of some 1,500 CN employees who have teansfer rights to VA
would be affected.

[82) These issues beg several questions for which there are no answers. Why did Mr. Hallé not explore
further the basis for VIA's opinion that their legal position favoured dovetailing and inquire as to other
possible options? Why did the BLE not avail itse!f of further expertise on the effects and conseguences
of the Special Agreement. Why did Mr. Hallé choose to protect the rights of CN employees to the
detriment of those of the conductors and assistant canductors on whose behalf'the BLE was negotiating?

{Decision 35)

[56] However, the Board also said, at pardgraph 126, that by drafiing the CCAA with a “botiom
down” seniority provision for any newly trained conductor, VIA improperly collaborated in an

agreement that disadvantaged the minority conductors, 1t said specifically at paragraph 127:

(127] ... By proposing a bottom down seniority for the conductors and assistant conductors, itrealized that
it was playing intc the BLE’s hands, especially since its initial position was to implement a dovetailed
geniority, It was alse maximizing the eftects of the arbitration award in its favour concerning the wording
ofa selection process clause to form part of the proposed agreement. It follows that it also knew or ought
1o have known that, by wilthhoiding clauses that limited the advancement of the conductors and assistant
conductors while providing sufficient benefits to the locomotive engineers group, the proposed Crew
Consist Adjustment Agreement would likely pass a ratification vote. ..,

[57] The Board’s findings over the unceriainty surrounding the CN flow-back agreement are detailed

between paragraphs 84 and 95. Its concerns are expressed particularly at paragraph 116:

[116) What these proceedings have brought o light is the BLE’s recklessness in telling the conductors
and assistant conductors that they would be able to return to similar positions to CN without ensuring
beforehand that these rights were indeed available. ...

£127] The employer was well aware of the disagreement with CN over the flow-back rights of the former
CN employees and that this was not going to be resolved soon. ...

(128] To its credit, the employer accepted to continue to pay the employees who had elected or otherwise
been selected by the employer until the matter with CN was decided. But the gamble remains. If CN
succeeds in preventing the flow-back as a result of the Crew Consist Adjustment Agreement, the
employees who relied on this provision, while trained, will no longer be able to compete for positions
within VIA because of their low seniority rank.

(Decision 35)
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[58] The Board also rejected the possibility of revisiting its earlier section 18 reconsideration

proceedings (that is the merger of bargaining units application):

[125] The Board made it clear al the hearing in this matter that it had no intention of reopening the
previous proceedings or of ordering a new representation vote,

{Decision 35)

[59] Some of the controversy that surrounded both the breach and the remedies (particularly against
VIA) would have been eliminated had the Board’s remedies been tied more directly to its grant of
a merged unit to VIA Rail and of a certificate to the BLE. This is because, unlike the duty of fair
representation which imposes a duty on the union, a section 18 application clearly affects and can

impose conditions on both parties.

[60) Nonetheless, the Board explicitly found it was appropriate to grant a remedy that imposed
obligations not only on the BLE as respondent, but on VIA Rail as intervenor and as party to the

negotiations. In this respect, it said:

[124] However, the Board is not satisfied that the respondent is the only liable party. When this marter
was first heard on the section 18 application to review the certification of a single bargaining unit, the
employer submitted that all the employees in the merged bargaining unit would be treated equally and
have similar access to availeble positions within the bargaining unit, It was partly on this basis that the
Board ordered the representation vote and issued the new certificate.

[125] ... the union did not instigate the process of material change and the agreement on crew consist
reductions was a contract that was to a greal exfent a unilateral offer on the part of the employer. This is
obvious both from the point of view of the employer’s unilateral decision to implement the crew consist
initiative on April 26, 1998 and the final Crew Consist Adjustment Agreement dated July 12, 1998, in
regard to the selection process, seniority provisions as they apply to the conductors and assistant
conductors, and the application of the Special Agreement negotiated hetween the UTU, VIA and CN. The
clauses are for all inlent and purposes identical,

[126] This outcome points to an wmproper collaboration between the employer and the respendent union
to achieve a desired outcome for both parties at the expense of the rights of the minority and most affected
group of employees. The Board considers such collaberation as unbecoming and contrary to section 94( )
and the spirit of the Code, which prohibirs such practices.

[12%] These considerations bring s ta the issue of remedy, This is a matter where It becomes impossible
to set the clock back or lo return the complainants to the situation in which they would have found
themselves, were it not for the implementation of the Crew Consist Agreement. The Board also finds that
while the union must bear the consequences of its actions, the remedy must involve both the union and
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the employer as they are equal players with regard to the Crew Consist Adjustment Agreement and iIs
i effects on the complainants.

(Decision 35)

[61] Decision 35 was controversial in two respects. First, it applied a trade union’s duty of fair
representation to the union’s action in negotiating the terms of a collective agreement, rather than
Just its representation of employees in respect of their rights under an existing collective agreement,

The Board expressed the scope of the duty as follows at paragraph 107:

[107] The duty of fair representation may also be assessed by a three-pronged test. Has the union fulfilled
its Institutional role inrepresenting ail its members? Were employee rights within the regime of collective
bargaining appropriately protected? Were critical job interests such as seniority, discipline and job
security suitably considered in the collective bargaining process?

[62] Secondly, as noted above, the Beard found that while there was no initial or direct complaint

against VIA Rail, it viewed VIA as complieit in the negotiations that prejudiced the Cairns Group.

This, in the Board’s view, justified VIA being subjected to a remedial order.

[63] The Board anticipated its remedy would result in a newly negotiated and more balanced CCAA.

However, as Decision 230 later wryly observed:

[8] This was but the opening salvo of what became a flurry of legal proceedings.

[64] Those proceedings are now canvassed to the extent they touch on the three key remedial
questions: the nature and scope of the breach, the connection between the remedy and the breach,

and their furtherance of the objectives of the Code.

D--Board Reconsideration of Decision 35

[65] The Board was asked (o reconsider Decision 35. The result was succinctly and sufficiently

sumtnarized by the Federal Court of Appeal:

[21] With respect to the second issue, the Board undertook an extensive review of the manner in which
it and its predecessor, the CLRB, had interpreted s. 37. It rejected the view that the wording of the
provision prectuded the Board from considering issues arising from negotiations for a collective

oA
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agreement. Considering the circumstances of the case before it, where the essential rights contained in the
previous (and expired) collective agreements had been held to continue in force by virtue of 5. 50 of the
Code, the Board held that interpreting s. 37 so as to prohibit any inquiry info the termination of those
rights by the negotiation of a new agreement would be inconsistent with a reasonable interpretation of that
provision,

[22] The Board found that the evidence supported the original panel’s finding that the BLE had failed to
fuifil its duty of fair representation. [t held that the remedy was both rationally connected to the breach
and consistent with the policy objectives of the statute.

(VIA Rail Canada Inc. v. Cairns, supra)

[66] The reconsideration panel was persuaded to give the BLE and VIA Rail an opportunity to
reappear before the original Vice-Chairperson to provide additional evidence. This occurred, but

without altering the result.
E-First Federal Court of Appeal Review

[67] VIA Rail and the BLE challenged all three CIRB rulings. The Court initially granted a stay of
the original remedial order which was only lifted once the Court’s decision, upholding the Board
rulings, was issued on May 2, 2001, The reasons opened by describing the two controversial issues

noted above:

[1] These three related applications for judicial review of decisions of the Canada Industrial Relations
Board (“CIRB") raise two important issues: does the duty of fair representation owed by a union to its
members extend to its approach fo collective bargaining after the expiry of a preceding collective
agreement; and, if it does, are the Board’s remedial powers broad enough te require a union and employer
to reopen certain aspects of the agreement arrived at in the event that the union has failed in its duty of
fair representation. ...

(ViA Rail Canada Inc. v. Cairns, supra)

[68] The Court began with an analysis of the standard of review (sce Pushpanathan v. Canada
(Minister of Citizenship and Immigration) (1998), 160 D.L.R. (4th) 193 (S.C.C.)) which, under the
then applicable standards, was found to be the most deferential standard of only interfering in cases
of patent unreasonability. On the first issue, the Court reviewed in detail the reasoning in the CIRB’s
reconsideration decision (sec George Catirns, 2000 CIRB 70), which upheld a broad interpretation of
section 37. The Court noted that the reconsideration panel's interpretation involved a consideration

of the values enshrined in the Code:



CIRB-CCRI Fax 29/03/2011 12:05:07 PM PAGE 26/114 Fax Server

[49] ... “In many cases the protection of the negatiation process may be the deierminative value. But it is
not the only value in the Code and the words of section 37 must be interpreted in the context of other

appHcable provisions as they are understood in consideration of the realitics of industriat relations...”

130] .. “In VI Raif Canada Ine, [(1998), 107 di 92] the CLRB noted that while the collective agreement
had technically expired, its essential content continued in force pursuant to the freeze provisions of the
Code until effective negotiations to resolve the very outstanding issues now in dispute had been
conciuded. It is very doubtfitl, if in these circumstances, and in the context of the other relevant statutory
provisions, including section 50 of the Codle, the Board’s concern about the ensuing negotiations could
ever by reasonably construed as a concern with the negotiation of an agreement outside of the Board's
proper jurisdiction. Importantly, on the evidence now before the reconsideration panel, it is impossible
to conclude that the anticipated effective negotiations have oceurred. On this basis alone, this aspect of
the request for reconsideration should be refused.

The reconsideration panel is, nevertheless, also of the view that the decision of the initial panel in the |
instant case is in keeping with the appropriate interpretation to be given to section 37 of the Code.

Workplace relationships in federal industries in Canada are generally, at the present time, founded on the {
expectation that the rights under applicable collective agreements are of a continuing nature. The notion !
that seniority rights, essential working conditions, the right to employment and other rights of minority
employees already in existence under one collective agreement could be arbitrarily and conclusively
terminated by « collective agreement supported by a tarrow majority and that any inquiry by the Board
as to whether this was done fairly would be prohibited by section 37°s wording appears to this Board to
be inconsistent with a reasonable interpretation of that section of the Code in the light of its statutory
context as is indicated by the autherities cited above, ..”

(VIA Rail Canada Ine. v. Cairns, supra) i

[69] This interpretation, the Court found, was not patently unreasonable. In so doing, it faced
squarely the argument that section 37 extended to the administration of the collective agreement but
not to its negotiation. [t reviewed the various board decisions on the question at paragraphs 44-50 !

and then framed the crucial question at paragraph 53:

(53] I have no doubt that the duty of fair representation extends to the administration of the frozen matters.
The question is whether this duty can extend to the union's actions during collective bargaining that takes
place during the freeze period,

(VIA Rail Canada Inc. v. Cairns, supra)

[70] The Court found, in paragraph 54, that extending a duty not to be “arbitrary, discriminatory or
to act in bad faith” during bargaining over existing rights did not offend the principles of free 1
collective bargaining. At paragraph 55, it went further and found an interpretation that extended the

duty during the freeze period but not after impasse was reached would “be irrational and absurd.”
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[71] The Court then went on to consider the Board’s initial remedy and whether it encroached on the
principles of free collective bargaining based on the Royal Oak Mines Inc. v. Canadu (Labour
Relations Board), supra, test outlined above. It concluded that the CIRB’s “renegotiation remedy,”

exlant at that time, met those standards, saying:

[59] ... The Beard found that the BLE had failed to represent the conductors fairly with respect to three
specific matters dealt with in the CCAA, [t was only with respect to those matiers that new negotiations
were ordered. The Board found that the union’s breaches were the result of its failure to determine or
consider the interests of the conductors during the process of negotiating the CCAA. Tt ordered the BLE
to design a process to consult with the conductors and to hire a professional who would have an equal
voice with the locomotive engineers’ representative during negotiations, These measures were a rational
and proportional response to the contraventions of the BLE,

[60] I am unable to conceive of any more appropriate remedy, nor were VIA ot the BLE able to propose
one. It is true that the order will have an impact upen VIA, even though there was no finding of any
caniravention of the Code on its part. However, this impact is a necessary and inevitable result of the

. Board's finding against the BLE. The employer was made a party to the original complaint, and permitted
to make submissions before the Board, at least in part due to the recognition that its interests might be
impacted by the any eventual order.

[61] ... the resulting order is wholly consistent with the Code’s purpose of balancing the encouragement
of free collective bargaining with the protection of employees who are represented by a bargaining agent.

(VI4 Rail Canada Inc. v. Cairns, supra)

[72] The Supreme Court of Canada refused leave o appeal this decision (Vid Rail Canada Inc. v.
Cairns et al. (2001), 285 N.R. 198).

F-Litigation over the CN Transfer Agreement

[73] CN initially contested its obligation to take back conductors facing layoff as a result of NEPO,
VIA Rail maintained the income of affected employees, including many of the Caims Group, while

the matter remained in dispute. At this point, it is necessary to recap what happened to that issue.

[74] The BLEs failure to confirm the availability of these recall rights when signing the CCAA was
one of the three aspects of the breach of section 37 cited by the Board. Also, many of the
complamants in fact retwned to CN once the matter was resolved, and achieved earning

opportunities, and thus a degree of wage protection, as a result.
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|75] The interpretation of the 1987 agreement was dealt with by Arbitrator Michel Picher who issued
several preliminary and then a final award, in VIA Rail's favour, on November 25, 1999,

shortly after the CIRB’s Decision 35.

[76] In the course of his award, and in rejecting a request that he not proceed given the CIRB

process, he said:

... A final and binding resolution of the dispute between the BLE and CN with respect fo the afleged right
of the conductors and assistant conducters to return to CN will be a facilitating factor, if not an essential
precondition, to VIA and the BLE meaningfully re-negotiating the terms of their Crew Consist
Adjustment Agreement. For these reasons the Arbitrator rejects the sublnission of counsel for CN to the
effect that the decision of the CIRB has rendered these proceedings “nugatory” or that there is no
alternative in the circumstances but to dismiss the BLE"s dispute.

... A declaratory determination by the Arbitrator which would confirm the right of conductors and assistant
conductors to return to the service of CN, assuming the success of the BLE’s position before me, is not
tantamount to an irrevocable election by the employess concerned which must necessarily prejudice any
alternative election which they may have made or may yet make. It is merely a clarification of thei right,
a clarification which should bring greater certainty to the range of options ultimately available. ... The
eventuat clarification and shake out of rights and displacements which might ensue is the stuff of any
matetial change in the railway industry. That should not obscure the need for resolution of the eritically
important dispute before me.

(Re Canadian National Railway Company and Brotherhood of Locometive Engineers,
November 25, 1999 (M.G. Picher, Ont.), pages 9-10)

[77] VIA’s reaction to Arbitrator Picher’s award is described at paragraphs 32-36 of Decision 230.

It also details related proceedings thereafter at paragraphs 37-39. It said in part:

[34] On the very day this award was issued, VIA ordered the conductors entitled (o return to CN to reporl
to the CN operations center within 72 hours, failing which, they risked forfeiting their chance to exercise
their seniority with CN, The conductors were also told that VIA would be permanently cutting off salary
protection by signing out of the letter of protection concluded as part of the CCAA.

[35] Within 72 hours, the conductors appeared on CN’s doorstep. (Incidentally, for the three and a half
years that the conductors have been at CN, they have received salary protection as a result of a private

agreement between the UTU, now the conductors’ bargaining agent at CN until court matters are
resolved,)

(78] This led to the specific events described below in respect to Mr, Paul Swim.

[79] Arbitrator Picher’s award was challenged on judicial review in the Quebec Superior Court and

quashed by Tingley ] (see Canadian Narional Raitway Company (CN)v. Picher, 2001 CanL1I 15678
Y
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(QC C.8.)). The Court decision was critical of VIA’s whole approach to NEPO and to the role the
arbitration decision played in facilitating NEPO by allowing VIA to off-load the conductors to CN
under the 1987 transfer agreement rather than dealing with the consequences of the downsizing
tself. However, after the judgment was issued, the parties involved (CN, VIA and the BLE) sought
to negotiate a broad resolution to the outstanding issues. This initially took the form of the
Memorandum of Agreement, reproduced in fuil in Decision 230 at paragraphs 46-47. The fate of
the judicial review decision is particularly addressed under paragraphs 20 and 21 of that agreement.

However, the CIRB found that agreement defective, in terms of its remedial perspective, saying:

{b) The Proposed MOU

[107] The Board notes with some dismay that the proposed MOU does not modify the seniority ranking,

contrary to the Beard's order to reopen this aspect of the CCAA, The MOU merely provides for a sharing

of employment losses, should there be cut backs due to layoffs, recalls, material changes (equivalent fo

technological change in other industries). The proposed MOU presumes that conductors will automatically
~ go to the bottom of the seniority list at the end of their training, ... '

{112} The other difficulty that arises under the proposed MOU is that the conductors who become
qualified locomotive engineers will remain at the bottom of the senjority list for the rest of their career.
This situation arises because when CN locomotive engineers exercise theiy transfer rights to VIA, the
seniority conditions of the Transfer Agreement (June 1985 or previous) that atlows them to transfer will
always give them a seniority advantage over the newly trained conductors, The CCAA esiablishes the
sentority date of conductors who become qualified locotmotive [sic] as a universal October 31 , 1997. Thus,
conductors’ seniority will only ever exceed future VIA direct hires, a situation that is not in the foreseeable
future,

[114] The proposed MO does little more than maintain in perpetuity a distinction between locomotive
engineers employed by VIA prior to the NEPQ initiative and marginalize the status of conductors who
have become or will become quatified after implementation of the NEPO initiative {see in particular the
sections of the MOU above, which have been emphasized). This distinetion maintains the very distinction
the Board found to be a breach of section 37, in George Cairms ef ol (33), supras ...

{116] Consequently, the Board finds that the proposals suggested by both parties do not go far enough in
integrating the seniority of the merged classifications, ...

[80] Despite the CIRB’s disparaging the proposed CN-V1A-BLE Memorandum of Settlement, those
parties still crafted a further arrangement between themselves to reverse the effects ofthe Court order
that quashed Arbitrator Picher’s award interpreting the 1987 apreement in VIA Rail’s favour. The

Cairns Group characterizes this as a “private deal” to which neither they nor the CIRB were a party.
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What happened is that Justice Tingley's decision was initially appealed by both VIA and the BLE.
‘The parties agreed that the appellants would desist from those appeals and that CN would renounce
all its rights under Tingley J.’s decision. This vacated the legal effect of the decision and left

Arbitrator Picher’s award intact,

[81) The Cairns Group relies upen Tingley 1.'s criticism of VIA. VIA objects that this ruling was
appealed and then set aside by consent. The Board is able to formulate its own views on the parties’
positions in this matter and on the matters deali with in the Picher award and it does not rely upon

any [indings or criticisms in the ruling of Tingley J.

G-Efforts to Renegotiate, Mediate or Arbitrate the CCAA

[82] The decision {0 settle the CN-VIA Rail dispute addressed, in the main, one of the three issues
in the Board's remedial order. It had held the BLE had been reckless or negligent in not ensuring the
recall rights to CN, which the BLE and VIA had relied upon, were indeed available. The
VIA-CN-BLE agreement, and the implementation of the Picher arbitration decision to that dispute,
brought certainty to those rights and VIA had compensated employees for their loss of income in the
interim. The significance of this step is that little or no pecuniary damage to the Cairns Group flowed
from this aspect of the breach, and those with recall rights to CN were given income protection from

the time they were laid off until November 25, 1999,

[83] What happened thereafter to try to renegotiate the CCAA is sufficiently summarized in the

following section from the subsequent Federal Court of Appeal decision:

[ 18] The parties atterupled to negotiate an agreement en the three disputed items in the CCAA identified
in Decision 35 the process for selecting condustors to become locomotive engineers; the seniority
provisions. for conductors who became locomolive engineers; and the application of the agreement
concerning employees’ transfer rights between VIA and CN.

[19] No agreement was reached, however, and the parties returned to the Board, which ordered a
facilitation process with a Board employee and, if that failed, a mediation-arbitration process, With the
parties’ consent, the Board appointed Mr, Michel Picher, a widely respected arbitrator of great experience
in the rail ransportation industry, to undertake the mediation-arbitration and directed him to issue an
award on the disputed items in the CCAA no later than Ociober 31, 2001,

[20] On October 22, 2001, the mediator-arbitrator asked the Board to extend the time for completing his
work because encouraging progress was being made. In view of Mr. Picher’s confidence that the prospects
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of a settlement would be enhanced by an extension, and in the absence of an objection from the parties,
the Board granted an extension untii Janvary 31, 2002, However, on January 15, 2002, Mr. Picher
requested another extension, this time until May 31, 2002, After consulting the parties and interveners,
the Board granted an extension, but only to February 11, 2002, in order to enable scheduled mediation
sessions to be held.

[21] The medaticn-arbitration process did not reseive the outstanding issues and, on February 11, 2002,
the Board decided not to extend Mr. Picher's mandate, since it was not satisfied that adequate progress
was being made or that further delay would assist the conductors. The Board poinfed out that, in the two
and a half years since it issued Decision: 35, not one of the items in its order had been implemented,
including the BL.E’s obligation to pay the conductors’ solicitor-client legal fees incurred as aresult of their
participation in the mediation. VIA and the BLE opposed the Board’s decision nof to extend Mr. Picher’s
mandate, while the conductors opposed the request for an extension,

[22] The Board decided not to grant a further extension to Mr. Picher and set dates for a hearing on two
issues, ..,

(Via Rail Canada Inc. v. Cairns, 2004 FCA 194; [2005] 1 F.C.R. 205)

[84] Significantly, the Board’s refusal to grant the extension had the effect of vacating the direction

that Arbitrator Picher arbitrate the remaining dispute should mediation efforts fail.

[85] Paragraphs 28-30 of Decision 230 detail certain other steps in the proceedings. The first issue
involved the Cairns Group expenses for the mediation and arbitration process. The second issue was
the “much more difficult and important” issue of the appropriate remedies for implementing the rest

of the order in Decision 35. That became the main subject of Decision 230.
H--Decision 230

[86] Decision 35 had reopened the negotiations over the CCAA, hoping to replace it with one more
sensitive to the needs of the minority group of conductors. Efforts to precipitate such a renegofiation,
and the necessary rebalancing of interests between VIA, the locomotive engineers in the unit, the
conductors in the unit, the senior locomotive engineers in the BLE unit at CN, the BLE itself and,
indirectly at least, CN, had failed. It was by then almost five years after the new CCAA agreement
was to commence. The refative seniority of all the employees involved, whether locomotive
engineers or conductors, had continued to change over time as, in the ordinary course of activity,

employees bid on other locations, quit, retired or died. CN 'engineers continued fo exercise thelr

seniority rights to bid on jobs at VIA. For each such event, another employee moved up the seniority
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ladder filling positions that thus became vacant, except where the employee came from CN, in which

case the wait for an opening, for existing VIA emplovees, became longer.

[87] There comes a point in such matters where things get so tangled up that they became impossible
to unravel, The position the Board faced, at the point of Decision 230, was close to that, The Board

introduced its remedial approach as follows:

VI-Balancing the Remedial Issues

[74] In the reasons that Tollow, the Board’s analysis and conclusions have been conducted ffom two
different viewpoints, in order to balance the application of the principles incident upon remedial orders
as reviewed in this part. The first viewpoint is to be found in Part TV, where the Board has considered the
various aspects of a make-whole order, that is, the remedies that would be required to put the conductors
in the position they would have enjoyed had the discriminatory acts of the BLE not ocourred.

[75] As a second viewpoint, the Board then considered the practical aspect of implementing these
remedies, taking into account the passage oftime. On the grounds indicated in Part V, the Board finds that
itis not practicable to erder the full implementation of the remedies, to which the conductors are rightfully
entitled, but that 2 more nuanced approach should be adopted,

[76] The ouicome of this approach is that the considerations in fashioning a remedy have been analyzed
firse, followed by the remedial order, which takes into the considerations of the first analysis.
Consequently, the enforceable remedial order is in part a monetary compensation for that part of the
conductor workforce, which should have had access to employnent at VIA since July 1, 1998, and in part
a direction to V1A concerning the intggration of the remaining conductors into V1A's workforce, In
making submissions as to the amount of monetary compensation, the patties are to take into account the
monetary value of the standards contemplated by the Board in its first analysis, Finally the issue of
apportioning the cost of the Board's remedial order is addressed.

(emphasis added)

[88] Between paragraphs 77-138 of Decision 230, Vice-Chairperson Pineau outlines the elements
that might otherwise have been expected to go into & “make-whole order.” Part V of the reasons

explain five practical difficulties of granting a full make-whole order, at paragraphs 139-140:

X--Remedies in the Final Instance

[139] The above analysis does net leave any doubt that (o provide full redress to the conductors, the
Board’s conclusicns are far reaching, This does not mean that its conclusions should be modified because
ofthis factor, but that the Board must now consider how such redress can be effectively discharged, given
the passage of time and the nature of the employer’s business. The first consideration is ihat some five
years have passed since the CCAA was implemented and the majority of conductors are no longer at VIA.
The second consideration is that this is an older workforce, where five years is a significant period of time
with respect to retirement prospects. What might have been a favourable opportunity for training and
employment as a locomotive engineers in 1998, is notably less appealing in 2003, with prospects for
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[89] Paragraph 141 set up an claborate process to meet these expressed objectives. It provided:

A}

employment fikely to be in 2004. The third consideration is that to apply full redress will distupt VIA's
entire passenger service across Canada, with unpredictable effects on the travellin g public. For
conductors’ opportunities for employment at VIA to remain open, VIA must be able to maintain customer
confidence. The reorganization of crew consists across the country is not conducive 1o achieving this
objective, The fourth consideration is that the Board’s cenclusions also have an effect on CN locomotive
engineers who have since transferred to VIA since July 1, 1998. Their bulk return 1o CN as a result of the
instant decision could polentially have the same ripple effect, though to a lesser degree, as the return of
the conductors to CN foilowing the 1999 arbitral award. The filth consideration is that it is unlikely that
all complainants would have had access to vacant locomotive engineer positions on and after July 1, 1998,
Therefore, all remedies cannot equally apply to all conductors,

[140] Therefore, the Boerd has decided on an allernate form of compensation. The objective of the
compensation is to provide 4 monetary setlement in lisu of full redress and to create opportunities for
employment for thase conductors who maintain an interest in working at V1A,

[1411..

{i) VIA is to create a document identifying all locomotive engineer vacancies at VIA on and since
July 1, 1998, to the date of this decision. This document is to be remitied (o the BLE and the conductors’
representative, no later than June 15, 2003,

(i) Conductors and the BLE shall have until July 135, 2003, o review the [ist and address any necessary
corrections with VIA,

(iii) Conductors shall have until June 15, 2003, to request in writing from V1A a statement of the financial
and benefit consequences of opting out of retirement or severance,

(iv) V1A shall have until July 15, 2003, to respond to individual conductors’ requests for financiaf and
benefit consequences information.

{v) All conducters who chose to do so shall be allowed to take the Bennett Mechanical Test, The passing
mark is set at 60%, Are excluded from being taking the test conductors who clected to retire as a first
option under the CCAA and who subsequently retired ar VIA.

(vi) Conductors who are not working as qualified locomotive engineers and who are on eurrent priority
lists are not required to repeat the test (even if their passing mark was below 60%) and are to be included
on the eligibility list set out below.

(vii) A national committee shall be created to set the correction standards for the Bermett Mechanical Test
and interview all the conductors who elect to take the test,

(viit) The national commitsee shall be composed of an employer representative, a locomotive engineer
representative designated by the BLE and a now trained locomotive engineer from the conductor ranks,
all having an equal voice in the selection process. The national committee shall complete its evaluation
and ranking of conductors no later than August 29, 2003. The decision of the national committee shall be
final, except for obvious errors in the administration and marking of tests,

(ix) Conductors who pass the test shall be ranked in seniority order, hereinafter called the eligibility list.

{x} A number of conductors from the eligibility list, equivalent to the number of vacancies on or created
since July 1, 1998, shail be entitled to receive monetary compensation in lieu of the redress as provided
i the Board’s conclusions. This number shall be calculated to include conductors who have become
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qualified locomotive engineers and are working at V1A, Conductors who were not able to qualify or apply
for locomotive engineer training because of a medical disability shall be entitled 1o compensation without
the need to fill a vacaney.

{xi} Conductors remaining on the eligibility list who are not entitled to recejve compensation in lieu of
redress, shail be entitled to receive training to become a qualified locomotive engineer as locomotive
engineer positions become vacant or are created across Canada, until there are 1o conductors remaining
on that list. Upen becoming qualified locomotive engineers, a conductor’s seniority shall be dovetailed
within the terminal or seniority district, as the case may be, where employment is accepted, Conductors
shall be entitled to expenses and wages during the training period and a relocation benefit equal to
corporate policy if they accept to relocate.

(xii) Conductors who have become qualified locomotive engineers since July 1, 1998, and are working
as locomotive engineers at VIA shall have their seniority dovetailed, by terminal or seniority district, as
the case may be, where they are presently employed. They shali be entitled to retroactive compensation
covering any loss of earnings and benefits resulting from their inferior seniorify rank as if they had been
trained and qualified on the date the first former conductar successfully completed the locomative
ehgineer training program.

(xiii) Conductors who qualify for monetary compensation under the terms of this decision shall have unil
September 30, 2003, to make written submissions to the Board on the amount of their claim, The BLE and
VIA shall have until October 31, 2003 1o respond to the conductors’ submissions for compensation.
Conductors shall have until November 14, 2003 to reply.

(xiv) The Board shall thereafter determine the amount of compensation owed under each claim, which
may be decided with or without a hearing, at its discretion.

{xv) The Board shall further determine as between the BLE and VIA, the apportionment of fipancial
responsibility for the monelary compensation being ordered within. Written representalions on the
appottionment of financial responsibility shull be submitted byihe BLE, ne later than September 30, 2003,
with a response from VIA, no later than Qctober 3 1,2003, The BLE shall have until November 15, 2003
to reply. The Board may, at its discretion, decide this issue without holding oral hearings.

{xvi) Conductors are to be paid their legal fees and expenses on a solicitor-client basis with regard to the
hearing on the remedics and the implementation of remed:al orders within, if necessary, with interest
calculated on the Snively/Hallowell method as ofthe thirtieth day following the date on which the account
is received by the BLE's solicitor,

(xvii} Conductors are o be paid their expenses and wages with regard to the hearing on the remedies and
the subsequent remedial orders, no later than June 36, 2003,

[90] Decision 230 closed with a reservation of jurisdiction over “any questions arising from this

decision and the ensuing orders.”

{91] At paragraphs 6373, the Board addressed VIA’s responsibility, noting that “VIA took on a
unprecedented active rele in all the hearings” once Decision 35 was issued. It concluded at

paragraphs 71-72:

[71] In the within matter, VIA negotiated and agreed to 2 selection process, which affected training
opportunities and the ead tailing of the conductors’ seniority. Ii also accepted the conditions under which
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the BLF Transfer Agreement was to be temporarily suspended. Its agreement on these issues contributed
in setting up the discriminatory practices against the conductors. To quote Central Okanagan School
Distriet No. 22 v. Renaud, supra, it “cannct [now] behave as il it were a bystander asserting that the
{union's] plight is strictly a matter or the [union] to solve,”

(72] While the BLE bears the responsibility towards its membership for the breach to the Codle, both the
BLE and VIA must share in the consequences of the Board’s decision since both parties were instrumental
in producing the effects of the CCAA, though perhaps not to the same degree, In the circumstances of this
case, the imposition of financial consequences on VIA is a necessary conclusion to give effect to the
Board's orders where the object is to resolve the discriminatory effects of the CCAA,

{Decision 230)

[92] This was the subject of review and comment in the Federal Court of Appeal, as addressed

below.

[93] In the course of Decision 230, the Board addressed and rejécted certain jurisdictional arguments

raised by the BLE and VIA. These were also addressed by the Federal Court of Appeal (see below).

[94] Some further consideration of Decision 230 will be necessary below, but first it is useful to
review what happened after that decision was issued. Perhaps inevitably, given the complexity of
the remedy and the issues, the litigation that had gone before, and VIA Rail’s ongoing objection that

the Board was acting beyond its jurisdiction, more litigation ensued.
I-Second Federal Court of Appeal Decision

[95] Decision 230 was taken to judicial review before the Federal Court of Appeal. In a two Lo one
decision, the Court upheld the Board’s ruling, again using the patent unreasonability standard, and
again using the remedial limits expressed in Royal Oak Mines Inc. v. Canada (Labour Relations

Board), supra, as its benchmark.

[96] Unlike the remedy in Decision 35, Decision 230 imposed remedial terms in place of what the
parties had or might have subsequently agreed. VIA and the BLE alleged that, by doing so, the Board

exceeded jts jurisdiction, As the Court described their complaint:

(3] ... They assert that the order violates a fundamental principle of labour relations in Canada, namely
the right of a union and an employer to seltie the terms and conditions of employment through free

3.



CIRB-CCRI Fax 29/03/2011 12:05:07 PM PAGE 36/114 Fax Server

collective bargaining.

[4] The applicants say that the duty of fair representation is procedural in nature and does not mandate any
particular outcome to negotiations between a union and an employer. They argue that, if the Board was
not satisfied that VIA and the BLE had effectively remedied the union’s breach of the duty of fair
representation, it should have required them to continue with the mediation-arbitration process ordered
by the Board to which they and the conductors had agreed.

(VI4 Ratl Canada Ine. v. Cairns (2004), supra)

[97] At paragraphs 25-30, the Court summarized the four key CIRB findings in Decision 230
reviewed above. It rejected the argument that the Board committed a jurisdictional error by

exceeding its remedial power, which might have justified a correciness standard of review.

[98] V1A argued before the Court that the CIRB had become functus officio following Decision 35,

notwithstanding s expressed reservation of jurisdiction. The Court ruled at paragraph 69:

{69] In my opinion, the Board’s express reservation of jurisdiction, exercisable if the parties could not
resolve the outstanding remedial issues, authorized the Board to implement the order that it had granted
in Decision 35, and to make any consequential amendments. ...

(V14 Rail Canada Inc. v. Cairns (2004), supra)

[99] VIA’s second objection was described at paragraph 75:

[75] Counsel for VIA stressed that the only breach of the Code that Decision 35 was designed to remedy
occuwrred in the period leading up to the CCAA, Accordingly, the Board exceeded its jurisdiction when,
in framing the remedial order in Decision 230, it took into account events that bad occurred after the date
of the BLE's breach of the Code,

(V1A Rail Canada Inc. v. Cairns (2004), supra)

[100] VIA still advances vestiges of that argument, R is an argument the Court rejected, in the

following terms:

[76] I da not agree. In the “dynamic, complex and sensitive field” of labour relations (Royal Oak Mines,
at para. 57), labour relations boards must be able to take account of changing circumstances if they are
to discharge their statutory mandate with respect to “the consiructive resolution of labour disputes for the
benefit of the parties and the public” (7bid, at para 56). Thus, referring to the wide powers conferred on
ihe Board by subsection §9(2), Cory J. said in Royal Oak Mines (at para, §5);
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“In my view, this was done to give the Board the (lexibility necessary to address the ever changing
circumstances that present themselves in the wide variety of disputes which come before it in the sensitive
field of labour relations,”

[77] To contine the Board’s abilily to craft a remedy by reference to the facts as they were when the
breach was commilted would encourage the filing of multiple complaints covering different periods of
time, To put the Board into this kind of a straitjacket would thwart Parliament's purpose in granting broad
and flexible remedial powers to the Board, namely, to enable it to bring about the constructive resolution
of industrial disputes in uid labour relations siuations.

(VIA Rail Canada Inc. v. Cairns (2004), supra)

[101] This rationale treats the Board’s remedial power as dynamic, a principle that still applies.
Turning from the jurisdictional challenges to a review of the merits, the Court recognized that
generally orders designed to rectify this type of failure involve sending the parties back to the
bargaining table with directions. However, it went on to hold that the limited exception to this
approach defined in Royal Qak Mines Inc.v. Canada (Labour Relations Board), supra, might apply

in this case as well:

(83] If, as was held in Royal Oak Mines, subsection 99(2) is sufficiently broad to enable the Board to
impose terms to remedy a breach of the duty to bargain in geod faith, it was not, in my apinion, patently
unreasonable for the Board to have concluded that subsection 99(2) also empowers it to impose terms to
remedy a breach of the duty of fair representation, which, in this context, also focuses upon process.
Restricting collective bargaining in this way, in order to end a labour dispute, does not necessarily
contradict the objects znd purposes of the Code,

(VIA Rail Canada Inc. v. Cairny (2004), supra)

[102] That said, the Court went on to address two more specific objections to the Board having
effectively imposed collective agreement terms. The first was that VIA was never found 1o be in
breach of the Code and the second was that section 99(1)(4. 1) defines specific circumstances for
such an order and thus precludes an order in this case. The Court rejected the view that
section 99(1)(h.1) was intended to restrict the broad “equitable” remedial power included in

section 99(2). As to VIA being held liable, the Court said:

[86] In my opirion, however, while this consideration may limit the circumstances in which terms may
be imposed to remedy a breach of the duty of fair representation, it does not make it patently unreasonable
for the Board to have concluded that, in some situations at least, it can impose terms that bind an
employer, even though the complaint did not name the employer as a party to the breach of the Code.
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[87] ... The question is thus not whether a remedy can ever be awarded against a party that is not in breach
of the Cade, but whether the imposition of terms on VIA is justifiable under subsection 99(2).

|38] Second, the Board only imposed terms after the parties had failed to implement the remedy ordered
in Decision 35, as amended. The Board’s order that VIA and the BLE renegotiate the CCAA not only
imposed process duties on V1A, but also potentially subjected it to less favourable rerms than it would
otherwise have negotiated had it not been for the union’s breach of the Code.

[89] Third, the statutory provisions conferring the Board's remedial powers are sufficiently broad to
support the grant of a remedy against VIA, True, the Code only permits the Board to award an “equitable”
remedy under subsection 99(2) when it has found that a contravention of the Code has occurred. However,
in the present case, a contravention of the Code had occeurred: the BLE’s breach of the duty to fairly
represent the condugtors,

[90] In my opinion, it was not patently unreasonable for the Board to conclude that the power to make a
remedial order urder subsection 99(2) “In respect of any contravention of or failure to comply with any
provision” of the Code enumerated in subsection [page 242] 99(1), permitied it to include V1A in its
remedial order. The Board had found that VIA was implicated in the breach, had participated actively in
all the proceedings spawned by the conductors’ initial complaint to the Board of the BLE’s breach of the
duty of fair representation, and had not complied with Decision 33.

(VI4 Rail Canada Inc. v. Cairns (2004), supra, emphasis added)

[103] This finding remains very significant because VIA still protests that it was the BLE alone that
was found to have breached its duties under the Code as alleged in the Cairns Group complaint.
Particularly significant to the remedial question is the Court’s recognition that the Board’s remedies
may be justified, not only becapse of the initial breach, but also by a subsequent fallure to comply
with the Board’s original decis‘ion. The Court elaborated on this more fully as it considered VIA’s

further argument.

(53] ... that, since Decision 230 was intended to remedy a breach of the Code commitied by the BLE,
there was no connection between the imposition of terms on VIA and the breach.

(VIA Rail Canada Inc. v. Cairns (2004), supra)
[104] Of this, the Court ruled:

[96] I do not agree, Counsel’s attempt to portray V1A as an innocent bystander caught up in an infra and
inter union conflict is far removed from reality. The evidence indicates that, from soon after issuing the
NEPO, V1A cngaged in a course of conduct with respect to the conductors that was censured by the
Board.

[97] Thus, after VIA originated the move to abolish the position of conductor as a cost-cutting measure

and applied for the merger of the bargaining units, but before it negotiated the CCAA with the BLE, VIA
was found to have breached paragraph 30(5) of the Codle by attempting unilaterally 1o abolish the position
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of conductor: see VIA Rail Canada Inc. (1998), 107 di 92; 25 CLRBR (2d) 150, The Board subsequently
found that V1A and the BLE had engaged in “improper collaboration”, and had breached the Code, in
negotiating the CCAA: Decision 35, at para. 126, Finally, the Board found that, contrary to Decision 35,
VIA had concluded the MOU with the BLE witheul any input from the conductors, the UTU, or the
professional person appointed pursuant to Decision 35 to assist the conduciors.

[98] Consequently, T cannot agree that Decision 230 is patently unreasonable because there was no
rationai refationship between the imposition of tetrms on VIA and the BLE’s breach of the Code. ...

(Vid Reil Canada Inc. v. Cairns (2004}, supra)

[105] Later, the Court considered whether the decision to order compensation, particularly against
VIA, was punitive or unreasonable. The Cotrt outlined VIA’s objections at paragraphs 136144,

saying in part:

[136] VIA says that the Board's order is punitive in nature and thus patently unreasonable by virtue of
Royal Oak Mines. Counsel argues that, since the Board had not found VIA 10 be in breach of the Code,
it wag punitive io make an order against it. Although this argument was made with respect to the order as
a whole in Decision 230, it seems particelarly apt as regards the provision making V1A jointly and
severally liable with the BLE for the payment of compensation to some conductors. In civil litigation, a
court can only order the payment of damages by a party whom it has found liable of unlawful conduct,

[14}] In my view, the compensation award in Decision 230 is not patently unreasonable. The analogy with
civil litigation is misplaced. It is a necessary consequence of the Board’s order in Decision 35 that the
contract between VIA and the BLE would have to be rencgotiated, with the possibility that VIA's
obligations would thereby be increased.

[142] When the contract was nol renegotiated in compliance with Decision 35, [ cannot regard the Board’s
imposition of liability on VIA as punitive. Nothing in Decision 230 suggests that financial obligations
were imposed on VIA as “punishment”. The order required VIA to shoulder the costs to conductors of
retraining them te be locomotive engineers, as well s the cost of the training itself, and to share with the
BLE some of the adverse financial consequences sustained by conductors as a result of the CCAA and the
partics’ failure to implement Decision 35. In the absence of reliable evidence about the amount that VIA
was potentially liable to pay, it cannot be said that the Board’s order was punitive rather than
compensatory.

[144] Tt is equally clear that there is a rational refationship between the compensation ordered by the
Board, and the union’s breach of the duty of fair representation and its consequences. Conductors were
being compensated for losses that they had suffered by virtue of the CCAA and the parties’ [ilure to
impfement the Board's order in Decision 35,

(V14 Rail Canada Inc. v. Cairns (2004), supra)
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[106] Thus, the remedy is justified not only by the initial breach but also by the parties’ (i.e. the BLE
and VIA’s) failure to implement the Board’s remedial otder in Decision 35, The damages, and thus
the parties’ responsibility for those damages, can flow from the initial breach and from the failure
to do what the Board required the parties to do to stop the ongoing harm flowing from the initial
breach.

{107] One further point is significant from the Court of Appeal decision, and is sufficient to dispose
of one of the Cairns Group’s repeated arguments. They say that VIA saved, and implicitly that the

conductors lost, $15 million dollars a year. As the Court noted:

[140] VIA had estimated that the workforce reductions announced in the NEPO would save it
approximately $15 million a year, However, it was always clear that this was not a net saving. ...

(V14 Rail Canada Inc. v. Cairns (2004, supra)

(108] Further, VIA was “saving” money it did not have. The practical reality for VIA was that it was
forced to make cuts somehow. Had it not done so through NEPO, it is a reasonable assumption that
other cost saving measures would have been taken, The argument that VIA was precluded from
seeking to cut costs, or that to the extent it did it so, it created an equal and opposite right to

compensation for the affected employees, is unpersuasive,

[109] These points have now all been decided by the Board and upheld quite specifically by the
Federal Court of Appeal.

J-Decisions over the Qualification Process
[110] After Decision 230 was upheld, steps were taken to implement the selection process directed
by the Board. Disputes arose over this process and the matter returned to the Board once again. In

George Cairns, 2006 CIRB 372 (Decision 372), Vice-Chairperson Pineau reviewed the eligibility

aspect of the case and its link to compensation as follows:
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[5] As part of the reasoning leading to the zward of extensive remedies, the Board held that the conductors
who wished to be trained as locometive engineers after the implementation of the CCAA had been
impropetly denied training opportunitics, However, bscause of the significant disruption to VIA's
operations (with cansequences on the travelling public) that would be created by ordering VIA to train
all the conductors and to return the more junior locomotive engineers to CN, the Board ordered
compensation i lisu of the missed training opportunities, To qualify for compensation, gonductors must
meel the requirements of an eligibility list, bv measuring up to qualifying tests that would be normally
adminisiered to persons seeking to become locomotive engineers. Once on the eligibility list. conductors
are fo be matched up to vacancies created at YIA since July 1, 1998 uniil the list of vacancies is
exhausted. Conductors on the elipibility list that match up to the vacancies become entitled to
compensation as per the terms of the Board's remedial orders, The original order also provided that
conductors remaining on the eligibility list afler the vacancy list was exhausted wonld be trained and hired
as locomotive engineers at VIA ahead of CN locomotive engineers until all conductors are trained and
hired. This provision of the order has become meot because the number of vacancies created at VIA since
July 1, 1998 (123), exceeds the number of conductors who are actually seeking to qualify for the eligibility
list (104). In the end, all conductors who meet the eligibility requirements, including those who were
already eligible for training and were not required to be tested (7). will be matched up to a vacancy and
be eligible for compensation, Thoese who do not make the eligibility list wil] lose any chance at receiving

compensation.

(emphasis added)

[111] The Board set the rules for the eligibility testing; it was to be administered by a national
committee and consist of the Bennett Mechanical Comprehension Test followed by an oral
interview. The Benrnett Test was conducted in the Spring of 2006. The interviews were carried out
between September 11 and November 6, 2006, Following the assessment of the interviews by the
national committee, 39 candidates passed, two refused to participate, and 63 failed (see
George Cairns, 2007 CIRB 390 (Decision 390}, at paragraph 5). Once the process was over, the
Cairns Group complained that the oral interviews were unduly harsh and sought to have the results
set aside or varied.

[112] Vice-Chairperson Pineau subdivided the claimants as follows:

[21] Group T comprises (i) former ViA conductors who have passed the interview, are ready to be ranked
in seniority order and form part of the eligibility list; (i1} former VIA conductors who were already eligible
for training and were not required to be tested; and {iii) former VIA conductots who are considered
medically restricted. ..,

[22] Group 2 comprises all VIA conductors who passed the Bennett Test but failed the fall 2006
interviews. ...

(Decision 372)

[113] A hearing process was established to consider the allegation that Group 11 ought to be
reassessed, or declared eligible, due 1o flaws in the evaluation process. VIA Rail sought to have this
decision reconsidered, and the issue went before a three person panel of the Board (see

18-
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Decision 390), That panel set aside that aspect of Decision 372 that would have reassessed the
validity of the testing process. The reconsideration panel ruled that the original panel, having
reserved only limited jurisdiction to deal with obvious errors in the administration or marking of the
tests, would exceed that limited reservation of jurisdiction to embark on the Group II review as

originally proposed.

|114] This left the compensation process contemplated in respect of Group I to proceed, the
processes for which had been set out at paragraph 21 of Decision 372. This left a group of only
39 conductors who succeeded in the qualification process and were thus entitled to compensation,
(plus the two other subgroups in Group 1), Arguably, this diminished considerably the prospect that
any in-kind remedy would unduly disrupt either VIA or CN’s operations, since the group that
ultimately proved qualified was much smaller than originally contemplated. It has led the
Caims Group to argue, once again, that certain of its members should now be censidered for

employment as engineers at VIA Rail.

K-Dovetailing Seniority Lists

[115] The remedies in Deciston 230 involved (in part) the compiling and integrating or “dovetailing”
the Cairns Group employees into a locomotive engineer’s seniority list. Without getting into toc
much detail at this point, certain disputes arose during this process and directions were given for

their resolution. For a brief review, see Decision 381 at paragraph 13 et seq.

[116] The most important aspect, for matters still outstanding, involves the decision as to just what
form of semiority the Board expected the parties to use for the purposes of dovetailing.

Vice-Chairperson Pineau described the issues in Gegrge Cairns, 2005 CIRB LD 1225 (1D 1225):

The crux of the implementation process rests on creating a dovetailed seniority list of locomotive
engineers comprising the former conductors affected by George Cairns et af, supra and the VIA's other
tocomotive engineers. To this end, the Board favoured and the parties have agreed that an accord rather
than a Board decision be the basis for establishing this seniority list. The meetings have proceeded on this
basis,

For clarity, the reference date for seniority ranking was stated in the Board’s decision as the “trainman
date.” At the meeting held on February 18, VIA raised the issue of tis interpretation of “trainman date”
as used and described in the Board’s decision as meaning that locomotive engineers should be ranked
according 1o their service date with VIA. TCRC and the Cairns group took the position that “trainman
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date” meant the expression as commonly understood in the rail industry, that is the date at which an
| employee became part of the running trades.

(page 3)

ii [117] The letter sets out VIA’s further objection that it would not accede to any modification to the

remedies ordered in Decision 230. VIA provided a seniority list based on each employee’s full

service date with VIA-essentially a date of hire caleulation, not a list based on the individual’s

trainman seniority. LD 1225 held:

... what is at stake, is the Board’s intended meaning of paragraph [123] of its decision when it said:

“[123] To give effect to the dovetailing of the seniority list, the trainman date, which represents the date
of the beginning of employment service and used to calculate other benefits, is the most objective date by
which o establish seniority ranking. This date, therefore, renders irrelevant the universal date of
October 31, 1997 applied to all conducters who have since become qualified locomative engineers. The
trainman date is to determine the seniority date of ail locomotive engineers within the bargaining
unit.

(page 47; emphasis added)”

There may be some cause for inquiring what was intended by the expression “which represents the date
of the beginning of employment service and used to calculate other benefits” as it applied to the
expression “irainman date,” However, a decision must be appreciated on the basis of its entire context,
not on a single sentence excised so as to discredit a number of related ideas. ...

The essence of the disputed term “trainman date” relates to the concept of seniority and how it will be
apptied to construct a new seniority list for [ocomotive engingers as aresult of the Board’s remedial orders
in George Cairns el al., supra. On this issue, the Board must agree with TCRC and the Caims Group that
seniority is a union congept as it is the bargaining agent and the bargaining unit members that determine
the basis of seniority. Emplayers generaily have little involvement in this determination other than
complying with the collective agreement. Furthermare, senjority does not exist outside the confines of a
callective agresment save “as a matter of grace™ as aptly put by the late Chief Justice Bora Laskin, ..

[t should also be remembered that in the instant matter, the implementation of the remedial provisions
involve TCRC and the Caims Group coming te some mutually satisfactory arrangement in order to
dovetail the seniority list. To the extent that they agrec on the meaning of the term “trainman date” and
are able 1o apply it in resolving their differences, the Board is inclined not to interfere, TCRC's
submissions that dovetailing the seniority lists eliminates the distinction between locomotive engineers
prior to- the NEPO initiative and conductors who qualify to be locomotive engineers after the
implementation of the NEPO initiative accurately reflects the Board’s intent.

Accordingly, the term “trainman date” must receive the clear and unambiguous meaning ofthis commanly
used terra in the raitway industry, apparently well understood by the unions and applied by V1A io its
running trades.

(pages 7-9)



CIRB-CCRI Fax 28/03/2011 12:05:07 PM PAGE 44/114 Fax Server

[118] Different parties establish seniority in different ways. It is not uncommon for sentority to run
from one’s date of hire, date of obtaining a particular job, or date of arrival at a particular branch,
or entry into a particular bargaining unit. Often, as here, different forms of seniority exist, and are

used for different purposes, within a collective agreement,

[119] The Board’s reasons acknowledge that “seniority” is not some absolute right or coneept, but
is defined by parties for their own workplace. Further, the choice of “trainman seniority” was an
exercise of the Board’s remedial judgment; it was the type of seniority felt appropriate for this case

to remedy this breach.

[120] VIA sought reconsideration of this decision opting for trainman seniority, alleging it was an
alteration of Decision 230, invelved errors of Jaw and policy and denied VIA Rail natural Justice {see
Decision 381 at paragraph 71 et seq. VIA argued that the Board had simply changed its mind, having
failed to appreciate the distinction between an employee’s trainman date and the date of entry info

service,

[121] A reconsideration panel reviewed, but rejected, VIA’s position. In its view, the original panel
had simply clarified the original meaning of paragraph 123 of the decision and VIA was attempting
to have the Board modify that meaning (see Decision 381 at paragraph 85). The reconsideration
panel also rejected the natural justice arguments. It closed its reasons by urging the parties to make

greater efforts to resolve the outstanding issues.

L~Further Reconsideration

[122] After the Court of Appeal Decision and the Supreme Court of Canada’s refusal of leave to
appeal ovet Decision 230; and Via Rail Canada v. Cairns [2005] 1 FCR 205, leave to appeal refused
fanuary 20,2005, VIA once again asked the Board to use its reconsideration powers (a) to reconsider
LD 1225 (see above) and (b) to reconsider Decision 35; George Cairns el af,, 2001 CIRB 111
(Decision 111); and Decision 230. The main reasons said to justify reconsidering the decisions over
remedy related to a subsequent CIRB decision in TELUS Communications Ine., 2005 CIRB 317,
released on April 20, 2005, VIA pressed the argument that the CIRB had resiled from its carlier
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ruling to impose collective agreement terms (directly or through arbitration) and that this “new
approach” should be applied to the outstanding remedial orders in this case. VIA repeated its
arguments protesting its being held liable on a duty of fair rcpresentation complaint, A number of
other grounds of complaint, some new, some raised before, were also aired, The Board panel hearing
those matters rejected all the requests for reconsideration for reasons set out in Decision 38 1, which

have been considered once again, but do not need to be repeated here,
IV-PRINCIPLES OF COMPENSATION
A~Compensation as contemplated by Decision 230

[123] The net result is that, of all the Cairns Group claims, classified in Decision 372 as Group 1 or
Group 2, only Group 1 claimants are now entitled to compensation. As described there, Group 1

includes three subgroups:

[21] Group | comprises (1) former V1A conduciors who have passed the interview, are ready to be ranked
in senjority order and form part of the eligibitity list; (i) former V1A conductors who were already eligible
for training and were not required fo be tested; and (iii) former VIA conductors who are considered
medically restricted. Those who are part of Group | are clearly eligible for compensation. For the reasons
explained earlier, al! conduciors who meet the eligibility requirements will be matched up to 2 vacancy
and be eligible for compensation, ...

[124] The parties disagree on what remedies this group is entitled to, taking widely different views

on what Decision 230 intended.

[125] There is an eligibility list, as required by paragraph 141 (ix) of Decision 230, The number of
vacancies on or created since July [, 1998, exceeds the number of people on that eligibility list. As

per paragraph 141 (x), all the eligible conductors:

f14t] ...

(x}... shall be entitled ta receive monetary compensation in lieu of the redress as provided in the Board’s
conclusions ... Conductors who were nof able to qualify or apply for Jocomotive enginger training because
of a medical disability shall be entitled to compensation without the need fo fill a vacancy.
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(xiv) The Board shall thereafter determine the amount of compensation owed under each claim, ...

(Decision 230)

[126] Paragraph 141 (xiv) then provides (after the submission of written claims) that “{t]he Board
shall thereafter determine the amount of compensation under each claim..” There are other

indications in Decision 230 as to the Board’s intentions about compensation:

[139] ... to provide full redress to the conductors, the Beard's conclusions are far reaching. ...

[140] Therefors, the Board has decided on an alternate form of compensation. The objeclive of the
compensation is le provide a mongtary settlement in lieu of full redress. ..

{127] The reference to “an alternative form of compensation” suggests something different from
Part I'V; some other approach. However, this reference still has to be read in light of the earlier
explanatory comments in paragraphs 74-76, set out in full above, which describe Parts IV and V as
“two different view points.” It is not quite clear what is meant by “a more nuanced approach”

however, paragraph 76 is helpful. Leaving out the reference to non-Group I conductors, it provides:

[76] The outcome of this approach is that the considerations in fashioning a remedy bave been analyzed
first, followed by the remedial order, which takes into the considerations of the first analysis.
Consequently, the enforceable remedial order is in part a monetary compensation for that part of the
conductor workforce, which should have had access to employment at V1A since July 1, 1998... In making
submissions as to the amount of monetary compensation, the parties are to take into account the monetary
value of the standards contemplated by the Board in its first analysis. ...

(Decision 230; emphasis added)

[128) This last sentence makes it clear the alternative monetary remedy awarded in Part V is not
totally divorced fromthe discussions in Part IV, since it contemplates compensation that reflects “the
standards ... in the first analysis.” Some additional comments from Decision 230, appearing before

Part V, are therefore stil} pertinent to the remedial question.
[129] At paragraphs 5076, the Board discussed “Principles Applicable to the Board’s Remedial
Orders.” These include the Roval Oak test, discussed above, the significance of the Board’s expettise

in fashioning a remedy, and the breadth of section 99. At paragraph 56, the Board says:
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{56] The fifth principle comes from the civil law of damages, restitutio in integrum. the injured party
should be put back into the position he or she would have enjoyed had the wrong not occurred, to the
extent that money is capable of doing so, subject to the injured party’s obligations to take reasonable steps
to mitigate his or hev losses (see Foreman v, ¥IA Rail Canada Ine. (19803, | CH.R.R. D/233). See as well
Société Radio-Canada v. Association des réaiisateurs, supra:

“[7] We do not agree. Relying on the comments of Cory J. in Royal Oak Mines Inc. v. Canada (Labour
Relations Board), [1996) | S.C.R. 369, the Board attempted fo place the respondent in the position
it would have been in had the breach not occurred (sce in particular Reyal Oak, paragraph 90, cited
by the Board in the conclusion of paragraph 79 of its reasons).

(8] The applicant contends that the remedy does not bring about that result. The applicant must
nenetheless establish how the remedy fashioned by the Board fails to achieve this result, In this respect,
it is useful to note that the remedy does not have to be perfect. ..

{page 4: emphasis added)”

{Decision 230)

[130] At paragraph 58, the Board concludes that a Respondent’s mental state is not relevant and is
not a mitigating factor in terms of liability. At paragraphs 59-61, the Board outlined three additional

factors it felt should be taken into account in a make-whole order,

[59] In addition to the five principles set forth above, the Board also must consider, in the instant matter,
the passage of fime and, hence, the situation as it has evolved since the time of the original decision.
Conduetors whe have not become qualified locomotive engineers are no longer employed at VIA. Some
are employed at CN. Some have accepted severance arrangements, Some locomotive engineers who used
to work at CN now work al YIA. Many of the conductors have retired, and so on. In other words, the
considerations that went into the Board’s orders in October 1999 have changed due to the passage of time,
not the least of which is the growth of VIA's business and the emergence of CN as a reluctant player in
this matter, The passage of time has also considerably raised the financial stakes, and is a likely
explanation as to why the parties have been unable to come to terms with the reopening of the CCAA as
otdered by the Board. The passage of time has not only raised the financial stakes but also taken its tol}
on_the personal lives of the conductors.

[60] 1t is the Board’s view that the delays in achieving the results now being ordered are a direct
consequence of the breach of section 37 of the Code by the BLE. To limit a make-whole arder because
of this factor would be to place the respensibility on the innocent parties. the conductors. Moreover,
delays in litigation are not beyond the contemplation of parfies to a dispute as to affect the amount of
compensation and the period covered by an award,

[61] Additionally, the Board is mindful of conductors® loss of employment dignity that followed the
implementation of the CCAA, the inordinate employment uncertainty to which they have been subject for
the past five years as well as the profound effects on their families.

(Decision 230; emphasis added)

[131] At paragraph 124, the Board addresses the issue of how to compensate conduclots who could
and should have been trained as locomotive engineers, for the pay they may have lost due to absence

A4




CIRB-CCR1 FaXx 29/03/2011 12:05:07 PM PAGE 48/114 Fax Server

of that training and dovetailing. Recognizing the difficulty in calculating actual losses, the Board

said:

[124] To remedy their-loss of carnings due to the breach of their seniority rights, the conductors should
recelve retroactive pay that reflects their training as a locomotive engineer as if they had been trained and
qualified on the date the first former conducter successfully completed the locomotive engineer fraining
program (deemed date of qualification). Given the passage of time, it is impractical, if not impossible to
reconstruct schedules to caleulate loss of earnings in accordance with this seniority date. [t is the Board's
judzement that the average rate of pay of locomotive enpineers at the conductor’s home terminal or
seniority distriet, would be adeguate compensation in this regard,

{Decision 230; emphasis added)

[132] At paragraph 126, the Board addressed the situation of employees who returned to CN but had

to change terminals, This is particularly relevant to My, Caims’ claim:

[126] For those conductors involuntarily sent back to CN as a result of the arbitrater’s decision, and who
were required to change terminals at CN 1o maintain employment, but did not receive a relocation benefit
which they would have received in the normal course, they should be compensated for this transfer by
receiving a relocation allowance of $25.000.

(Decision 230, emphasis added}

J133] This is a remedial observation. 1t does not say they are entitled to such an amount under the
collective agreement, although the Board clearly used the collective agreement clause, by way of

analogy, in setting appropriate compensation. Similarly, it said at paragraph 128:

[128] There is no doubt that allowing country-wide transfers as may be directed here will be disruptive.
The situation could have been minimized, had the BLE and V1A acfed sooner. It is also equitable that such
transfers he the subject of a relocation allowance as provided under corporate policy,

(Decision 230}

[134] At paragraphs 134 and 135, the Board accepted two points still being advanced by the
Cairns Group. That is that the work at VIA Rail is more desirable and that the pension benefits are

better:

[134] It should be noted here that the overnight return of the conductors to CN was nof without its own
difficulties. As most of the conductors had not worked at CN for a number of years, and because passenger
duties and freight duties are considerably d:fferent, they could not be immediately returned to active duty
at CN. Accordingly, some were retrained and resumed active duty over time, same have remained
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unemployed, some retired and others teok severance packages from CN, As a result, the conductors’
pensions have been negatively affected. The Board also takes into consideration, in ordering remedies,
that jobs at VIA are considered the most eaviable of the railway industry; contrary to freight operations,
passenger work is scheduled and carried out on the basis of regular timetables, which are the staple of
passenger service, and the work is less physically demanding. As well, VIA’s pension plan is more
advantageous than that of CN, which explaing why the crucial pre-retirement years are in high demand
at V1A by CN locomotive engineers baving transfer rights.

(Decision 230)

B--Compensation for Loss of Future Employment

[135] As noted at the outset, this decision involves five “test cases,” Each raises unique issues.
However, all five raise the basic issue of what Decision 230 intended when, in lieu of training and
a return to service as engineers under a dovetailed seniority list, the Board ordered that those who

qualified be “compensated.”

[136] The parties disagree on virtually every element that might be thought to be included in a
framework for compensation. They differ on the period of time such compensation should cover, on
whether it contemplates a retiring allowance or some other form of non-taxable damage award,
whether and to what extent mitigation applies, and whether an award should be all inclusive of the

various matters complained of, or cumulative.

[137] There are a variety of models or frameworks used in law to determine how to quantify the
value of the loss of a job. There is the concept of wrongful dismissal in the common law of
employment, make-whole orders for unfair labour practices and human rights remedies, the awards
arbitrators have given when they decline to reinstate for some reason, and awards in tort law when

an employee loses the capacity to work.

C-Labour Board Remedies

[138] Two decisions of then Ontario Labour Relations Board Chair George Adams address some of

the challenges in setting a remedial approach to Labour Board remedies;
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[21] In Canada Cement Lafarge Ltd., supra, ai paragraph 32 the Board noted that, while commeon law
damage assessment principles provide heipful analogies, remedies had to draw their purpose from the
Labour Relations Act and distinctive labour relations policy considerations, In this respect, the Board
WTOlEe,

“Earlier in this opinfon we said that compensatfon awarded under section 89 and the other remedial
provisions should draw its purpose from the Labowr Relations Act and the particular substantive
provisions in issue. Principles of damage assessment developed in contract and tort law may provide
useful analogies but, in the final analysis, labour law principles must prevail, Legal concepts such as
“reasonable foreseeability”, “causation” or “remoteness” all tend to reflect the aims ofeither contract law
or tort law, When studied carefully, they amount to foermulae by which loss and risk are allocated in light
of what contract and tort law are (rying to accomplish. In essence, they amount to policy determinations
in particular cases, Professor Swinton, in her very learned article, has observed:

‘Fuller and Perdue, in their classic article “The Reliance Interest in Contract Damages”, noted that it is

Just as important to decide where to stop in the enforcement of promises as it is to decide where to begin )
in that process. Should the defaulting promisor be required to compensate the promisee for all the Josses i
caused by his failure to perform (leaving aside for the moment any debate over the flexibility of the
concept of causation)? Or should he be protected to some degree from liability which could be a crushing ;
burden out of ail proportion to the benefit which he expected to receive under the contract?

Should the taxi driver who promises to deliver the business tycoon to his plane on time be liable for the :
loss of a lucrative deal because he gets tied up in a traffic jam? Should a manufacturer supplying ‘
substandard ¢loth to a company making shixts be ligble for the loss of future orders from custowers
dissatisfied with the product?

Courts have had to make difficult decisions in assessing where to stop in the enforcement of contracts.
They may purport to adhere to the general principle that the innocent party should be placed in the
position in which he would have been had the contract been performed, yet invariably they invoke
doctrines which place some limit on the defaulting party’s Tiability; certainty, causation, mitigation, or
foreseeability. The focus of this study is the last of these four doctrines, that of foreseeability.”

And dealing specifically with the dectrine of foreseeability, she writes:

‘Even if the foreseeability rule is a justifiable one, its application in the courts has not always been

satisfactory. This flows largely from the judicial failure to acknowledge that the “rule” is really little more ;
than a statement of general principle. The decision to find cerlain types of losses foreseeable and not )
others is the result of a conscious policy decision to protect certain interests. Such decisions require !
elaboration and exploration, yet too frequently the application of the foreseeability rule is treated as an
exercise in fact determination, and any efferts to elaborate reasons have focussed on an exegesis of the i
words in Hadley v. Baxendale. Judges and commentators have made valiant attempts to articulate the [
precise degree of foreseeability required in order that damages for breach of contract be compensable, yet i
the products of their efforts are frustrating in their abstraction. .., |

The striking characteristic of all of these judicial efforts to deal with the foreseeability test is their lack
af practical assistance in determining whether any particular loss was or was not foreseeable “onthe facts
of this case,” One has only to refer to the extensive discussion of the rule of foreseeability-in damages in
Reid’s judgement in the Heron // case followed by an extremely brief and conclusory application to the
facts of the case for a striking example, A strictly legal or mechanistic analysis of the rule is inadequate
to aid in the determination of the proper scope of liability in a given case, Judges are not andertaking a i
factual determination: on the basis of the rule (or rules) described above. They are making important ;
determinations as to who should bear a loss which has resulted from the breach of 2 contract. In doing sc,
they may be adapting the concept of foresecability ai times to meet changing circumstances.
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Set Katherin Swinton, Foresecability: Where Should the Award of Contract Damages Cease?, found in
Reiter and Swan, Studies in Conmract Law (1980,

Tort law’s grappling over the years with economic loss is a classic illustration of how loss allocation
principles are, in effect, policy determinations grounded in the purposes of a particular {icld of law, See
Linden, Canadian Tort Law (1977), p. 367, Labaur law can be no different. Indeed, damage cases have
already begun to emphasize distinctive labour refations policy considerations.”

(Consolidated Bathurst Packaging Ltd , [1994] OLRB Rep. Janyary 422)

{139] Angela Swan, Canadian Contract Law, 2d ed., (Toronto: Lexis Nexis Canada, 2009)

summarizes the contrast in objectives between fort and contract law.

6.188 ifthe choice in awarding compensation is seen as a question of protecting either the reliance interest
or the expectation interest, that choice is between the tort measure and the contract measure. In tort, the
object of compensation is to compensate the plaintiff for the harm done, i.e., to put the plaintiff in the
position that it would have beer in had the harmfu) act net occurred. In contract, on the other hand, the
plaintiff is 1o be put in the position that it would have been in had the contract been performed. ...

[140] Labour Code unfair labour practices straddle these two objectives. They are designed like tort
law to establish certain standards of conduct in the collective bargaining process, but to the end of

establishing collective contracts of employment,

(141} Many of the issues that arise in labour hoard compensation remedies are usefully reviewed in
David Wright, Jerry Raso, Labour Relations Board Remedies in Canada, 2d ed. (Aurora: Canada
Law Book, 2008), particularly in Chapter 9-Compensation. As that commentary illustrates, one of
the key differences is in the approach to mitigation where the employee is actively seeking

reinstatement or some similar “in-kind” or “make-whole” order. In this case, the Cairns Gro up assert:

This is not a case where the common-law principle of mitigation should be applied against any of the
Complainants. The Comiplainants not only lost income but they lost some very real rights, privileges and
future opportunities. This is not a case analogous to a claim of lost income. Rather, it is a case anafogous
to the foss of valuable rights. Accordingly, the principles of mitigation ought not to be applied against the
Complainants, We refer the Vice Chair back to the decisions of Professor Simmons and Arbitrator
Marcotte reviewed at length in our original submissions,

[142] The Simmons and Marcotte arbitration decisions are reviewed below.

[143] Tort law and contract law are different in a second respect when the damage relates to work.

In many tort cases, the employee, as a resulf of the tort, loses the capacity to perform work. In
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contract law, the loss of a particular job has no such effect, as described in Asamera Oil

Corporation Lid. v. Sea Oil & General Corporation et al., [1979] 1 S.C.R. 633:

. Thus if an employer wrongfully dismisses an employee the breach results in the employee obtaining
an assel, an ability to work for another employer, or at Jeast the opportunity to offer his services to that
end, which he did not enjoy prior to the dismissal. This is no more than a pbilosophical explanation of the
simple test of fairness and reasonableness in establishing the presence and extent of the burden to mitigate
in varying circumstances.

This approach was adopted by Rand J, in Karas ef al v. Rowfert, [1944] S.C.R. | at p, 8, where be said,
in a case of fraud resulting in a loss of profits:

“... by the defauit or wreng there is released a capacity to work orto earn. That capacity becomes an asset
in the hands of the injured party, and he is held to a reasonable employment of it in the course of events
flowing from the breach.”

(page 656)

[144] The impact of this is principally on the duty to mitigate. However, given broad labour board
remedial powers, it is expected that, where possible, boards will seek to restore the pexson harmed
to the position they would have been but for the breach, rather than [imit their remedy to damages.
There is atime, therefore, during which the wronged employee may reasonably expect reinstatement

by Board order, and this has an impact on how mitigation efforts are viewed.

[145] Decision 230, after much effort had been spent encouraging the parties to negotiate terms that
met their statutory obligations, imposed those terms by way of remedy. However, it then recognized
that implementing that rem-edy by granting the equivalent of specific performance to the senior
employees in question (once trained) would be too distuptive, The Board then decided on

compensation as the only practical option,

[146) The Board’s approach to mitigation was discussed in Samuel John Snively (1 985),62di 112;
and 12 CLRBR (NS) 97 (CLRB no, 527):

It is the view of this Board that there is ne duty to mitigate in the case of a dismissal of an employee
pursuant to a complaint alleging a contravention of section 97(1)(d). Unquestionably the duty to mitigate
was developed by the courts in the cases of breach of contract or wrongful dismissal because the remedial
powet of the courts on those accasions is that of putting the plaintiffin the same position as he woukd have
been in, but for the breach of contraci, in a monetary sense. The courts, in the case of wrongful dismissal,
are not in the posiion to reinstate the wronged employse. All that can be done is to recompense that
employee for the loss of wages and other benefits resulting from the loss of employment. In those
circumstances, the employce is obviously aware that he cannot get his job back through the courts and is

-49-




CIRB-CCRI Fax 29/03/2011 12:05:07 PM PAGE 53/114 Fax Server

therefore under an obligation to seek alternate smployment. Thus follows the duty to mitigate. The instant
case is different in the very basic sense that what the complainant is seeking is reinstatement in the job
from which he was dismissed and compensation for pay that would have been earned, The Board is not
ofthe view that said employee has a duty to mitigate damages by seeking alternate employment where all
reasonable steps are being taken to be reinstated in the job from which he was unlawfully dismissed.

The second issue arismg under the heading of mitigation is whether the Board should deduct, from any
amount owing by the employer, the amount actually eamed by Mr. Snively since his dismissal. The
general prineiple in such matters is that a dismissed employee should not benefit from this dismissal; that
is, that he should be put back ir the same position he would have been but for his discharge, If the amount
of Mr. Snively's eamnings, that is $3,607.00, is not deducted from any amount owing by the employer,
Mr. Snively will in fact have earned more as & result of his dismissal than he would have but for his
dismissal. Accordingly, although thete is no duty to mitigate where mitigation has taken place, said
amount will be deducted and the amount of $3,607.00 earned by Mr. Snively will be deducted from what
the Board orders as compensation.

(pages 119-120; and 105-106)

[147] Reinstatement, and the right thereafier not to be terminated except for just cause, carries the
perceived promise of a longtime opportunity to perform a job subject to the obligation not to give
Just cause for termination, and to the related wage flow. The stronger the particular industry and the
seniority rights, the stronger this perceived promise. Indeed, if a pension is involved, the economic
benefits could conceivably last a lifetime, The words “make whole” imply a right to calculate the
economic vatue of the job in a limitless way, offsetting only actual or potential carnings in

mitigation.

[148] Common law employment provides a limit based on two factors, First, the employer has the
right to end the contract without cause and without fear of reinstatement, since specific performance
is not available to employees. Second, the Courts have long held that the outer limit for reasonable
notice is about two years. This places an outside cap on any common law damage award. In contrast,
most collective agreements prevent unilateral termination without cause and provide for arbitration
and, if successful, the promise of specific performance through reinstatement. The issue, without the
common law’s two year cap, but when the customary reinstatement is for some reason withheld, is
how can any limit on employee compensation for actual or anticipated loss be explained. The
reported arbitration and board awards tend to explain the basis of the awards that are given, but are
less explicitin explaining why employee claims are dented. This is indicative of the lack of ¢lear and

accepted principal.
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[149] These are not new issues. Professor Geofl England in his text Employment Law in Canada,
4th ed. (Toronto: Butterworths, 2005), and in certain of his other writings, characterizes this
ambivalence between “make-whole” and “reasonable notice of change” as part of a broader
philosophical difference. For example, he says in the introduction to Part 1]

(fourth edition)}—Termination of Employment:

I11.9 The comimon law and legislation gaverning employment termination must be evaluated in the context
of the fundamental tension between the “rights” paradigm and the “efficiency” paradigm that pervades
all of Canadian employment law. ... The law in this area is currently at a crossroads, with some courts and
legislators faveuring further expansions of employee “rights” and others favouring policies that would
make it cheaper for employers to discard unwanted workers in the interest of maximizing “efficiency”.
Part 3 of this publication discusses where the point of balance between the two paradigms is currently
tocated as far as legislative and common law developments are concerned, and suggests how it might be
readjusted.

[150] The Cairns Group urges that what Vice-Chairperson Pineau intended by compensation was
a make-whole order of the type described in Part IV of Decision 230, modified only to quantify the
value of those specific performance aspects of the award it would be too disruptive and impractical

to implement.

[151] The Board, the Cairns Group urges, has elsewhere adopied this broad make-whole approach
to breaches of the duty of fair representation, illustrated by the CLRB decision in the Egmor cases
(see Brian L. Eamor (1996), 101 di 76; 39 CLRBR (2d) 14; and 96 CLLC 220-039 (CLRB no.
1162); and Brian L. Eamor (1998), 107 di 103 (CLRE no. 1234) (Decision 1234).

[152] The claims specifically addressed in Eamor relate mostly to the costs of various proceedings,
not to lost pay. The case was one involving setious findings of mela fides against the union and
certain of its officers who, for personal reasons, had turned the employee in to his employer and then
impeded his efforts during the grievance and arbitration process, The Board in that case referred to
its broad diseretion under section 99 o “make whole” a successful complainant (see paragraph 113

of the 1996 decision).

[153] In the Dectsion 1234, the Board, after referring to Royal Oak Mines Inc. v. Canada (Labour

Relations Board), supra, said:
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The purposes of the Board's remedy in the present case is to restore the complainant to the position he
wourld have been, had no violation of the Code occurred; put another way, the compensation ordered
should counteract, as much as possible, the conseguences of the union’s breach of the Code.

The Supreme Court of Canada in Gendron v. Supply and Services Union of the Public Serviee Alliance
of Canada, Local 50057,[1990] | S,C.R. 1298, commented on the Board's remedial powers designed to
“make whole” a successfu} complainant.

“The remedial provisions improve significantly the position at common law of an aggrieved person. At
common law, courts were restricted to an award of damages, wheteas under the Canada Labour Code,
a broad range of remedies designed to ‘make whele’ are available. The range of remedies recognizes that
often an award of damages will only go a short distance in remedying the effects of a breach, Parliament
has substituted a broad, comprehensive, remedial scheme much superior to an award of damages available
at common law. ,..”

{p. 1318}

This "make whole” aspect was confivmed by the Cowrt in Rova! Ok, supra. ...

{pages 5-6)

[154] The common law approach has had at least some influence on the approach of labour boards
to quantifying longer term economic loss as a result of the loss of unionized employment. In
Jan Dezenife, Gordon Dombrosky, Denis Roy, William Warchow, General Presidents Maintenance
Committee and Delta Catalytic Inc. v. Jim Bendfeld and IBEW Local 424, 2005] Alta.L.R.B.R. 380
(Jan Dezentje et al.), this Vice-Chairperson, sitting as a Vice-Chairperson of the Alberta Labour
Relations Board (ALRB), had to assess the loss of employment earnings of three employees who had
succeeded in establishing a union’s breach of the duty of fair representation in failing to advance

their grievances to arbitration.

[155] The ALRB considered the common law approach to damages, and the contingencies and
mitigation principles involved, even if terms of employment beyond the customary two year common

law limi( are considered. It said, at paragraphs 23-25:

(23} Whether or not the principles in wrongful dismissal law are applicable directly, they are ai feast
indirectly influential. One of the principle reasons for the high-end limit usually applied in such cases (and
we do not need to enter the debate on the exact figure (if any) involved) is that it represents a reasonable
period of time for the individual to find alternative employment. It thus provides an analogy to the
question of mitigation. Thers comes a point afier which ene can presume that a dismissed employee will
be able to find alternative emplovment,

[24] This point also merges with a second principle long recognized in the law of damages. That is the
need to take into account unexpected contingencies. While an employee may feet secure in their
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employment for life, and may feel themselves entitled to life time security of employment (as these
employees virtually attested (o) life throws up a series of contingencies that make basing a damage award
on that assumption problematic. This factor too justifies 2 maximum quantum for damages for loss of
employment,

[25] The wrongful dismissal cases have not ignored the argument that employiment is at times expected
1o last uniil retirement. That argument, for example, was put forward in the leading case on mitigation
Michaels v, Red Deer College (supra), Many of the cases that invelve awards at the high end of the scale
do so on the basis of just such an expectation of employment until retirement, usually coupled with a
restricted type of skill that makes reemployment difficult, a factor that does not apply to electricians in
Fort McMurray,

(Jan Dezentje et al., supra)

[156] The Cairns Group notes, in respect to this case, that the complaints in Jan Dezentje et al.,

supra, had no seniority protection of the type provided for under the VIA Rail contract.

D-Damages from Wrongful Dismissal

[157] VIA Rail’s submission is that the most appropriate way to assess compensation as awarded
in Decision 230 is by analogy to the rules used in wrongful dismissal cases. 1t suggests that, in
awarding damages where reinstatement is not ordeted, arbitrators have followed the common law
approach of determining the period of reasonable notice appropriate to the citcumstances. The

employee then received a sum to cover lost eamnings over that period subject to mitigation.

[158] The common law principles are well established in Bardal v. Globe & Mail Ltd {1960),
24 D.L.R. (2d) 140 (Ont, H.C.J.) and in Supreme Court of Canada cases from Wallace v. United
Grain Growers Ltd. [1997] 3 S.CR. 701 through to Honda Canada Inc. v. Keays, 2008 SCC 39,
[2008] 2 S.C.R. 362.

1159} The employer relies upon three cases in support of this approach:
Re Carleton Place Police Services Board and Drummond (2003), 120 L.A.C. (4th) 290

(Simmons) at pages 297-298

Re TISI Canada Inc. and Quality Control Council of Canada (Murphy} (2007) 164
L.A.C. (4th) 186 {Cascy)

Re Alberta and Alberta Union of Provincial Authorities (Van Steenoven) (1999), 83
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